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Federal Taxation of Insurance Reéxamined 


By CHARLES W. TYE* 


REVIEW and reéxamination of the tax status 
of insurance is timely, because of the uncer- 

tainty which prevails at the present time under 
the federal tax laws. Immediate clarification of 
numerous baffling situations is of vital importance to 
the attorney and tax consultant who may be called 
upon to advise clients with respect to the proper dis- 
position of existing insurance, as well as the proper 
method of acquiring new insurance. 


Estate Tax Status—Insurance in Favor of the Estate 


Sec. 811 (g) of the Internal Revenue Code requires 
the inclusion in the gross estate of all insurance re- 
ceivable by the executor or administrator or payable 
to the decedent’s estate, and all insurance which is in 
fact receivable by, or for the benefit of the estate. It 
includes insurance taken out to provide funds to meet 
taxes, debts or charges which are enforceable against 
the estate. In this connection, it is immaterial how 
the policy is drawn so long as there is an obligation, 
legally binding upon the beneficiary, to use the pro- 
ceeds in payment of such estate obligations. The full 
amount of the proceeds so receivable, without benefit 
of any exemption, forms a part of the gross estate 
regardless of who might have paid the premiums. The 
recent amendment to the regulations made the latter 
change. 

Thus, it is clear that insurance payable direct to the 
estate or which must be used to discharge the estate’s 
obligations is taxable in full. That is, the $40,000 
insurance exemption is not available. However, since 
one of the primary purposes of life insurance is to 
make available funds for the payment of taxes and 
other estate obligations without being unnecessarily 
forced to sell non-liquid assets in an unfavorable mar- 
ket, it is of course necessary to devise some plan 
whereby the funds are available and still not impair 
the statutory exemption. This can best be accomplished 


—— 


*Los Angeles Attorney at Law and Tax Counsel; Law Firm of 
Pacht, Pelton, Warne & Black; Assistant Professor of Law, Pacific 
Coast University Law School. 
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through the medium of a life insurance trust whereby 
the trustee is authorized to purchase assets of the 
probate estate at their appraised value. The operat- 
ing effect of such an authorization will be to cause a 
transfer of the proceeds of insurance to the executor 
of the estate and to receive back into the trust the 
purchased assets of the probate estate. Since the 
transaction is a bona fide investment from the trust 
standpoint, there could appear to be no legal basis for 
subjecting the insurance to the estate tax and thus 
destroying or impairing the $40,000 insurance exemption. 

Insurance should never be made payable to the 
estate where it is possible to designate named bene- 
ficiaries. Of course, there may be extenuating cir- 
cumstances making it impractical to designate named 
beneficiaries, but this would be the unusual rather 
than the usual case. To be sure of the exemption, 
beneficiaries should be named and no restrictions or 


limitations should be imposed upon their use of the 
insurance proceeds. 
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However, in this connection a rather novel and 
interesting decision was recently handed down by the 
Circuit Court of Appeals for the Fifth Circuit. In the 
case of Webster v. Commissioner, decided June 4, 1941, 
the court held that insurance proceeds payable to 
the executor or estate of a Florida decedent does not 
lose the benefit of the $40,000 insurance exemption 
since under the applicable state law insurance so 
payable passes to the decedent’s spouse and children, 
and does not pass under the residuary clause of the 
decedent’s will conveying “all the residue and re- 
mainder of my estate of every nature and kind what- 
soever and wheresoever situated.” Assuming the 
decision is upheld on appeal, insurance so payable 
would not be denied the exemption in those states 
which follow the rule of law enunciated by the 
Florida courts. However, to the extent the insurance 
proceeds were actually used to pay estate obligations, 
except where the wife or children might purchase 
assets of the estate with the insurance proceeds, the 
exemption would undoubtedly be impaired. 


Insurance Receivable by Named Beneficiaries 


Sec. 811 (g) of the Code also provides that the 
amount of insurance in excess of $40,000 of the aggre- 
gate of all insurance on the decedent’s life not re- 
ceivable by or for the benefit of his estate must be 
included in his gross estate as follows: 


(1) To the extent to which such insurance was taken out 
by the decedent upon his own life after January 10, 1941, the 
date of Treasury Decision 5032; and 


(2) To the extent to which such insurance was taken out by 
the decedent upon his own life on or before January 10, 1941. 
And with respect to which the decedent possessed any of the 
legal incidents of ownership at any time after such date or, 
in the case of a decedent dying on or before such date, at the 
time of his death. 


Treasury Decision 5032, approved January 10, 1941, 
amended Article 27 of the Regulations in the above 
manner, and thereby caused drastic changes insofar 
as the includability of insurance in excess of $40,000 
is concerned. 


Insofar as insurance does not exceed $40,000, the 
new amendment is not important since the exemption 
still applies and the insurance payable to named bene- 
ficiaries would not be taxable. In fact, if the insured 
has no estate other than insurance, both the specific 
insurance exemptions as well as the general estate 
tax exemptions are available so that a total of $80,000 
in exemptions could be applied against the insur- 
ance estate. 


The amended regulation is, however, of vital im- 
portance on insurance in excess of $40,000. In this 
connection, the taxability of such overage insurance 
prior to the amendment depended upon ownership of 
the insurance policies by the insured at the time of 
his death, except where an irrevocable transfer had 
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been made in contemplation of death. The right to 
surrender, assign, transfer, pledge, take the cash sur- 
render value and change the beneficiary were all deemed 
legal incidents of ownership so as to subject the 
overage insurance to tax at the death of the insured. 
However, if no legal incident of ownership were re- 
tained at death then the insurance was not deemed 
taxable. 

The new regulations change this theory effective 
as of January 10, 1941, and the payment of premiums 
rather than legal ownership as such is the test of 
taxability under the estate tax. Recognition of the 
ownership test is retained, however, as to existing 
policies since what happened prior to January 10, 
1941, is still controlled by the ownership rule, whereas 
the portion of the policy representing what happened 
after January 10, 1941, will be determined by who paid 
the premiums. Thus two separate criteria control 
and as to existing policies an apportionment will 
inevitably result where no change has occurred prior 
to January 10. Therefore, if the insured relinquished 
all legal incidents of ownership prior to January 10, 
1941, and thereafter the assignee or transferee paid 
the premiums, the proceeds would not be taxable upon 
the death of the insured. If, however, the insured 
thereafter continued to pay the premiums, the pro- 
ceeds would be partially taxable in the ratio which 
the premiums paid after January 10, 1941, bear to 
the total premiums paid during lifetime. The situa- 
tion is not so favorable as to insurance policies irrevo- 
cably assigned or transferred after January 10, 1941, 
since to the extent premiums were paid to the date of 
transfer, the proceeds would be taxable irrespective 
of the fact that most or all premiums were paid prior 
to January 10, 1941. Further, to the extent the in- 
sured continues to pay the premiums, the insurance 
proceeds would be correspondingly taxable. This 
simply means that on transfers after January 10, 1941, 
the proceeds will not escape tax on that portion of 
the proceeds which are represented by premiums paid 
prior to January 10, 1941. The only portion of the 
insurance proceeds which will escape taxation will be 
that portion of the insurance representing future pre- 
miums actually paid by the beneficiary, assignee or 
transferee. 


S TO existing policies, it is of course too late to 
take advantage of the first part of the amendment 

to the regulations since January 10, 1941, is now history. 
However, as to policies now held, it may still be wise 
to make irrevocable transfers of insurance, irre- 
spective of the ruling of the Commissioner that pro- 
ceeds will be tax-free even though incidents of 
ownership are retained—provided some one other than 
the insured pays the premium—pay a gift tax and 
thereby be assured of escaping imposition of the 
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estate tax on at least a portion of the insurance. 
Needless to say, nothing will be gained from a tax 
standpoint in now assigning full paid-up policies of 
insurance when the insured, either directly or indi- 
rectly, paid the premiums. Not only will the proceeds 
certainly be subject to the estate tax in full at death, 
but the gift tax act which uses different language 
purports to tax sucha transfer. Thus a gift tax might 
also be assessed irrespective of the fact that it is in- 
tended merely to complement the estate tax. That 
this theory has not worked out in practice is common 
knowledge. If transfers are to be made, the most 
recently acquired policies having the least cash value 
should be transferred and from and after the transfer 
the assignee should pay the premiums out of his or 
her separate funds. Only that portion of the insur- 
ance upon which premiums were paid by the insured 
prior to the transfer would be subjected to the estate 
tax upon the death of the insured. 

If the insured contemplates the acquisition of new 
insurance, it is advisable that the named beneficiary 
pay all premiums from the first or, better still, the 
new insurance could be purchased by the beneficiary 
as the original owner of the policy, although the new 
regulations require only the payment of premiums 
by the beneficiary. I make this latter suggestion since 
anew policy can be issued as easily to the beneficiary 
as to the insured, and the policy will be deemed tax- 
free under both the ownership and the payment of 
premiums tests. In this connection it is extremely 
important that the premiums be paid from the separate 
earnings or property of the beneficiary. It would be 
advisable to retain canceled checks as proof of such 
payment. 

Whether the insured can safely make gifts of cash 
or securities, the income from which will be used to 
pay premiums, is still an open question, although a 
recent Board of Tax Appeals case throws some light 
on the matter. It would seem that payment by the 
beneficiary out of gift funds, where there is no legal 
obligation imposed upon the beneficiary to use said 
funds to pay premiums would not constitute indirect 
payment of premiums by the insured so as to make 
the insurance proceeds taxable. The regulations do 
provide that premiums which are indirectly paid by 
the insured shall be considered to have been paid by 
him. However, the regulations, as yet, do not indicate 
what is considered indirect. For this reason, the case 
Estate of John E. Cain Sr., 43 BTA 156, is important. 


N THIS case a policy of insurance for $50,000 was 
issued on the decedent’s life in 1929. The insured’s 
wife and children were named as primary beneficiaries, 
and his grandchildren contingent beneficiaries. The 
insured retained no incidents of ownership except a 
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possibility of reverter. The insured paid the first 
premium of $4,557. His wife paid all subsequent pre- 
miums aggregating $27,708 out of income from securi- 
ties which the insured had previously given her. 

The Board held as follows: 


(a) The possibility of reverter, though remote, was a legal 
incident of ownership, and if the insured had paid the pre- 
miums in full, the entire proceeds in excess of $40,000 would 
have been includible in his estate. 


(b) The premiums paid by the wife are not to be attributed 
to the insured. The Board stated: “It is true that her sepa- 
rate estate consisted of property which her husband had 
given to her at various times during their marriage. How- 
ever, in our opinion this fact alone does not justify the attrib- 
uting to the husband of the premium payments made by his 
wife.” 


(c) Since the insured directly or indirectly paid only a 
portion of the premiums, only a corresponding portion 
(4557/32,265) of the proceeds are taxable in his estate. 

Of special significance is the importance attached by 
the Board of Tax Appeals to the payment of pre- 
miums which, incidentally, is in line with the new regu- 
lations. However, the Board leaves some doubt as 
to whether it agrees with the Treasury Department 
as to the immateriality of a transfer of legal incidents 
of ownership where made after January 10, 1941. 
Also, the decision is not sufficiently strong factually 
to constitute a clear guide or test as to what would 
be considered “indirect” payment of premiums by the 
insured. Therefore, until the matter has been thoroughly 
litigated, resort should be had to separate funds of the 
beneficiary, which never belonged to the insured, since 
it might be contended, in line with the joint tenancy 
rule of proof of contribution, that if premiums were 
paid from funds or properties which originally be- 
longed to the insured and which did not pass from 
him for an adequate consideration, that indirect pay- 
ment has been made by the insured of the premiums. 

In no event, however, should a reversionary interest 
be reserved by the insured on new policies since it 
was held in the Court of Claims Bailey case, citing 
the Supreme Court case, Helvering v. Hallock, as con- 
trolling, that the mere existence of a possibility of 
reverter would be a sufficient basis for taxation upon 
the death of the insured. Although the new regula- 
tions do not purport to place any significance upon 
so-called incidents of ownership after January 10, 
1941, no chance should be taken in this regard even 
though no premiums are being paid for by the insured. 


How the regulations are applied to specific situa- 
tions is illustrated by a recent ruling. Bruce McClain, 
a New York attorney, asked the Bureau whether life 
insurance proceeds in excess of the $40,000 exemption 
should be included in the insured’s estate for estate 
tax purposes where: 


1. The insured paid no premiums at any time, but possessed 
legal incidents of ownership in the policy at his death occur- 
ring after January 10, 1941. 
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2. The insured paid no premiums at any time, but pos- 


sessed legal incidents of ownership in the policy after January 
10, 1941, which legal incidents of ownership he had irrevocably 
transferred prior to his death. 


3. The insured paid premiums on or before January 10, 
1941, but not thereafter, and possessed legal incidents of 
ownership in the policy after January 10, 1941, which legal 
incidents of ownership he had irrevocably transferred prior 
to his death. ; 

Deputy Commissioner D. S. Bliss answered for the 
Bureau as follows: As to situations 1 and 2, no pro- 
ceeds of insurance would be taxable in the insured’s 
estate, since the insured paid none of the premiums. 
As to situation 3, the proceeds of insurance would be 
includible in the gross estate of the insured in the 
proportion that the premiums paid by him bear to the 
total of all premiums paid for the insurance, since 
the insured possessed at some time after January 10, 
1941, the legal incidents of ownership. In other words, 
the transfer of the incidents of ownership after January 
10, 1941, does not affect the taxability of the proceeds. 

The fact that payment of premium is all controlling 
insofar as the ultimate taxability of the proceeds is 
concerned, raises a very serious question of interpreta- 
tion as well as departmental policy as to this situation. 
Suppose the insured after January 10, 1941, irrevocably 
transfers a policy of insurance on which he has paid all 
or the greater portion of the premiums (either a paid-up 
policy or one having a large cash surrender value) 
and thereafter the beneficiary as the absolute owner 
of the policy chooses to cancel and cash it in. In such 
a case no insurance is payable at death, and still a 
literal interpretation of the new regulations would 
subject at least a proportionate part thereof to the 
estate tax upon death of the insured since continued 
existence of the insurance till death does not appear 
to be a requirement. 

Such a result cannot be reconciled with other trans- 
fers inter vivos which are not deemed taxable such as 
a gift of a bond. Once the insurance has ceased to 
exist as such, there should be no estate tax levied 
any more than should there be an estate tax upon the 
gift of a bond not made in contemplation of death. 
The gift tax act may be the clarifying answer to this 
type of a transaction since the Treasury Department 
could very well take the position that on cashing in 
of the policy the beneficiary has elected to treat the 
transfer as an inter vivos gift subject to an immediate 
gift tax and impose no subsequent estate tax on death 
of the insured. 

However, as I will point out later, the existing gift 
tax regulations purport to tax the irrevocable assign- 
ment of insurance irrespective of the new estate tax 
regulations. Thus clarifying legislation will be needed 
in order to consistently dovetail the two taxing acts 
and prevent an inconsistent imposition of double taxa- 
tion upon identical proceeds of insurance. As to the 








gift tax act, regulations should be issued at once stat- 
ing that as to insurance irrevocably transferred where 
all premiums or a portion of the same were paid by 
the insured, no taxable gift results to the extent that 
proceeds will subsequently be subject to the estate 
tax. In this connection, a mere limited credit for any 
gift tax paid is not sufficient protection. 


Proceeds Payable to Trustee of Insurance Trust 


The estate tax status of insurance trusts wherein 
the insurance is payable to a trustee for the benefit 
of named beneficiaries is subject to the same rules o/ 
taxation as if payable outright. The exemptions are 
available provided the estate is not the beneficiary 
either directly or indirectly by reason of a mandatory 
requirement that the proceeds be used to discharge 
estate obligations, the theory being that the mere 
payment of the proceeds of insurance to a trustee docs 
not make the proceeds taxable unless the trust is 
expressed to be for the benefit of the estate of the 
creator of the trust. 

There are two major types of life insurance trusts, 
namely: the unfunded and the funded life insurance 
trust. The former is a simple type of inactive trust and 
no complications from a tax standpoint arise unless its 
purpose is to directly or indirectly benefit the estate. 
The funded type of trust does give rise to certain 
complications under the estate tax act by reason of 
the provisions of the income tax act, hereinafter dis- 
cussed in detail. Under the federal estate tax act, the 
complication arises out of the indirect retention of an 
interest which is generally deemed taxable as a transfer 
intended to take effect at death. Thus, where securi- 
ties are placed in trust, the income from which is to 
be used to pay insurance premiums, the question 
arises as to whether the use of income to pay premiums 
is a reservation of a sufficient interest in the trust 
corpus as to render it subject to the estate tax at the 
death of the donor. Also, a serious question arises as 
to whether the new regulations set forth in T. D. 5/32 
would subject the insurance proceeds to the estate 
tax on the theory that the premiums were indirectly 
paid for by the insured. I am of the definite opinion 
that both the proceeds of insurance as well as the 
corpus of the trust, at least to the extent premium 
payments are so attributable, will be subjected to the 
estate tax at the death of the insured. I doubt that 
the entity theory of a trust will prevail in the dis- 
position of these two questions. 


Premiums Payable from Community Earnings 


A husband and wife domiciled in a community prop- 
erty state have a distinct tax advantage insofar as their 
insurance is concerned. It is now well established 


that to the extent premiums are payable out of com- 
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munity earnings or properties, one-half of the pro- 
ceeds would be exempt from the estate tax. The 
$40,000 exemption is also available provided the in- 
surance is not payable to or for the benefit of the estate. 
This result was established by the Supreme Court in 
the case of Lang v. Commissioner, 304 U.S. 204. 

Although this decision involved the State of Wash- 
ington, it would appear controlling in other com- 
munity property states with the possible exception of 
Texas. It has already been held controlling by the 
Board of Tax Appeals in the recent case McCoy, 39 
BTA —, No. 114, in connection with California com- 
munity property acquired after July 29, 1927. In that 
case the Board held that only one-half of the insur- 
ance attributable to premiums paid from California 
community property acquired after July 29, 1927, is 
includable in the decedent’s gross estate for estate 
tax purposes. 

In California the date, July 29, 1927, is a very im- 
portant date insofar as federal taxes are involved. 
Effective on this date the nature of the wife’s interest 
in and to the community property was changed so as 
to grant her an equal and existing interest with her 
husband. Prior to that time she was deemed to have 
merely an expectancy and so insurance paid for out 
of so-called old community property would be taxable 
in full in California upon the death of the husband to 
the extent the proceeds exceeded $40,000. 

However, since under California Civil Code, section 
161 (a), the wife now has a present, existing and equal 
interest with the husband, although subject to his 
right of management and control during lifetime, pre- 
mium payments out of newly acquired community 
would cause a one-half exemption of the insurance 
proceeds under the estate tax act. 

It is therefore advisable for California residents who 
have both old and new community property to pay 
all premiums out of earnings and/or properties ac- 
quired subsequent to July 29, 1927. To the extent 
such premiums are paid out of both old and new com- 
munity by a California resident, an apportionment 
would be required in the same manner as set forth in 
the \/cCoy case, supra. 


Annuity-Life Insurance Combinations and 
Other Types of Insurance 


Three recent Supreme Court cases have finally clari- 
fied the heretofore indefinite tax status of so-called 
annuity-life insurance combinations whereby the in- 
sured acquires a straight life annuity contract and a 
paid-up life insurance contract. This type of com- 
bination has become very popular where the insured 
is not otherwise insurable since no medical examina- 
tion is required. It was formerly the general consensus 
of opinion that if the two contracts were written 
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separately, the insurance contract would be deemed 
insurance and thus the $40,000 insurance exemption 
would be available for estate tax purposes. The Board 
of Tax Appeals had so held. 

However, the Board’s decision was reversed by the 
Supreme Court of the United States in three recent 
decisions, Helvering v. LeGierse, 61 S. Ct. 646, Keller 
v. Commissioner, 61 S. Ct. 651, and Tyler v. Helvering, 
(per curiam) 61 S. Ct. 729, all decided on March 3, 
1941. The cases held that such a combination, even 
though separate contracts were written, did not cause 
the insurance contract of the combination to fall into 
the category of insurance as contemplated by the 
estate tax act since the element of insurable risk was 
lacking and the insured was required to purchase the 
annuity contract as a condition precedent to issuance 
of the insurance contract. Consequently, no $40,000 
insurance exemption is available and the total pro- 
ceeds payable upon death will have to be included in 
the gross estate of the insured. It is, therefore, im- 
possible for a person who is not otherwise insurable 
to take out insurance pursuant to such a combina- 
tion and thereby make available a $40,000 insurance 
exemption. 

War risk insurance has consistently been subjected 
to the federal estate tax by the Treasury Department 
on the theory that since the tax is not upon the pro- 
ceeds but upon the transfer, the federal statute au- 
thorizing such insurance is not violated merely because 
of the provision that “it shall be exempt from all taxa- 
tion.” In 1939, the Supreme Court upheld this theory 
in the case United States Trust Co. of New York v. 
Helvering, 307 U.S. 57. 

Amounts received on account of accidental death 
under accident policies and under double indemnity 
provisions of life insurance policies have also been 
deemed includible in the gross estate for estate tax 
purposes. Also, health insurance paid to the estate 
pursuant to a valid claim arising prior to death, has 
been held includible in the gross estate. Ackerman, 
15 BTA 635; Ballinger, 23 BTA 1312; Goodenough, 
29 BTA 211. 

Group life insurance has also been subjected to tax 
in the same general manner as ordinary life insurance 
policies. Again payment of premiums appears to be 
the settled test of taxability. For example, in Old 
Colony Trust Co., 39 BTA 871, it was held that group 
insurance on which the decedent had paid ‘a part of 
the premiums was taxable only in the proportion that 
the premiums paid by him bore to the total premiums 
paid. Where all the premiums were paid by the em- 
ployer the Board has held that the insurance is not 
taxable even though the employee had the right to 
change the beneficiaries. As to this latter point, the 
Board in the case of First National Bank and Trust Co. 
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of Minneapolis, 39 BTA 134, reached an opposite result, 
thus indicating that favorable treatment is to be strictly 
construed against the insured. 

As to social security payments the recent Estate 
Tax Ruling No. 18 is very important. In construing 
Title II of the Social Security Act, as amended, it was 
decided that amounts payable to the widow, children 
or parents of a fully or currently insured decedent 
who died on or after January 1, 1940, are not includable 
in the decedent’s gross estate for estate tax purposes. 
The theory is that these benefits are not includable 
because the decedent has no control over the designa- 
tion of the beneficiaries or the amounts payable to 
them which are fixed by the act, and further because 
the decedent has no interest in the fund created under 
the Act. However, under the original act, death benefits 
payable to the estate of a decedent who died prior to 
January 1, 1940, were held to be includable in the 
gross estate pursuant to Estate Tax Ruling No. 10. 


Gift Tax Status 


In view of the changes in the estate tax regulations 
relating to insurance, doubt arises as to the gift tax 
status of insurance by reason of the fact that there 
have been no clarifying amendments to the gift tax 
act comparable to the estate tax. If payment of the 
premiums is the sole test under the federal estate tax act 
from and after January 10, 1941, should not the same 
rule apply under the gift tax so as to exempt from 
tax that portion of transferred insurance which will be 
included in the gross estate for estate tax purposes? 
Certainly, this is the only logical conclusion to be 
drawn since the two taxes are intended to comple- 
ment each other, but the gift tax regulations do not, 
as yet, make such a distinction. 

The gift tax act merely provides that it is intended 
to reach every transfer by an individual of property 
by gift, whether in trust, or otherwise, whether the 
gift is direct or indirect, and whether the property is 
real or personal, tangible or intangible. 
ance is included in this category is clear. It is equally 
clear that the irrevocable transfer of a fully paid-up 
policy of insurance constitutes a gift from a strict 
legal standpoint, and as to a policy not fully paid-up 
there is a legal gift of at least the cash surrender value 
of the policy at the time of the transfer. The mere 
fact that subsequent to the transfer, the donee pays 
the remaining premiums does not under the existing 
gift tax regulations alter the fact that there has been 
a taxable gift in the first instance of the cash surrender 
value of the policy. Yet, all or a portion of the pro- 
ceeds of insurance may be subjected to the estate tax 
upon the death of the insured if he paid any premiums 


and transferred the policy irrevocably after January 
10, 1941. 


That insur- 
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Should the donor pay a gift tax on such transfers 
well knowing that the proceeds will be taxable as part 
of his gross estate at death, to the extent he paid 
the premiums? With this knowledge, must the in- 
sured pay the gift tax and then be allowed a limited 
credit only for the gift tax paid upon subsequent im- 
position of the estate tax? The present gift tax act 
appears to subject the transfer to an immediate gift 
tax, although a later estate tax is a certainty. To 
remedy this inconsistent, as well as inequitable result, 
the two taxing acts should be reconciled so as not to 
impose a gift tax where all or a portion of the pre- 
miums were paid by the insured. 

However, to what extent, if any, the gift tax will 
apply to the irrevocable transfer of insurance is diffi- 
cut to anticipate with any reasonable degree of ac- 
curacy. Conceivably, insurance proceeds will be 
subjected to both the gift and the estate tax irre- 
spective of double taxation. If, however, the gift tax 
act is amended to reflect the changes in the estate tax 
set-up, then possibly no gift tax would be imposed 
upon the transfer of insurance irrevocably since ii 
the insured paid all premiums, the proceeds would he 
subjected to the estate tax in full, and also to the 
extent the donee pays premiums after the transfer, a 
true taxable gift is not forthcoming with respect to 
proceeds so attributable. In any event, difficult ques- 
tions of valuation will be involved. Therefore, if 
there is any meaning to the time-honored theory that 
the gift tax was intended to complement the estate 
tax so as to primarily prevent estate tax avoidance 
through the medium of inter vivos transfers, then im- 
mediate clarification is necessary so that the Treas- 
ury’s position may be made known to taxpayers. 

Of course, no complications will arise where new 
policies are issued to someone other than the insured 
and the insured pays no premiums. Also, if there 
can be safe reliance upon the Commissioner’s ruling 
to the effect that the proceeds of existing policies 
will be tax-free in part at least if the premiums are 
paid by others, even though the insured retains the 
incidents of ownership at death, then a possible con- 
flict with the gift tax is obviated, since no irrevocable 
transfer or assignment of the policies of insurance 
would be necessary in order to avoid the estate tax. 
However, it is not too certain that this position will 
be consistently followed. Therefore, it may be neces- 
sary, in order to be sure of the tax exemption, that 
an irrevocable transfer be made and the premiums be 
paid by someone other than the insured. 

I might also point out that two recent Supreme 
Court cases upheld the Commissioner’s determination 
that in making a gift of a single premium insurance 
policy, the replacement cost at the time of the gift is 
“the best available criterion of the value of the policies 
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for the purposes of the gift tax.” The Court further 
stated that the “lapse of time between issuance and 
assignment of the policies does not justify the sub- 
stitution of cash surrender value for replacement cost 
as the criterion of value.” Replacement cost means 
the actual cost of replacing such a policy at the then 
age of the insured, which, of course, would be in ex- 
cess of the cash surrender value. United States v. 
Ryerson, O1 S. Ct. 479, and Guggenheim v. Rasquin, 
61S. Ct. 507. 

The cases, of course, are of little more than academic 
interest, since the adoption of the new estate tax 
regulations for the reason that no tax-saving purpose 
can now be served by making gifts of single premium 
policies of insurance when the insured has paid the 
total premium. The full amount would be includible 
in the gross estate upon the death of the insured. 
What would be the situation if after the assignment, 
the beneficiary cashed in and canceled the policy is 
purely a matter of conjecture at this time. Clarify- 
ing regulations will be needed to settle this question. 
However, as a matter of policy, it would seem that 
continued existence of the insurance until death of 
the insured should be a prerequisite to the imposition 
of the estate tax. A gift tax could then attach at the 
time the policy is cashed in with no imposition of tax 
upon the death of the insured thereafter. 


Income Tax Status 


Under the federal income tax law, there is no 
income tax imposed on life insurance proceeds paid 
ina lump sum upon the death of the insured. How- 
ever, such proceeds must be payable solely by reason 
of death in order to be exempted from the income 
tax. Where insurance proceeds are payable by reason 
of death, not in a lump sum, but in installments over 
a period of years, the income tax status is not en- 
tirely settled due to a conflict between the Com- 
missioner’s regulations and the court decisions. The 
regulations provide for the taxation of any increased 
amount payable in installments, or otherwise, over 
the amount of insurance that would have been payable 
immediately upon the death of the insured. In other 
words, it is the contention of the Commissioner that 
exemption from tax applies only to a pro-rata share 
of each installment payment representing the com- 
muted value of the life insurance. Prior to this 
change, the regulations had taxed such increment 
only to the extent it represented interest or dividends 
paid by the company on the proceeds left with it 
under settlement option. These regulations were not 
made retroactive to taxable years beginning prior to 
January 1, 1934. Therefore, under existing regula- 
lions a settlement already in effect at such time would 
be governed by prior regulations and the entire 
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amount received and excluded from gross income in 
such prior years would be deducted from the proceeds 
payable upon the death of the insured; the remainder 
would be divided by the number of installments un- 
paid at the beginning of such taxable year and that 
quotient would be non-taxable portion of each in- 
stallment. 


These regulations were challenged by the Board of 
Tax Appeals in the case of Winslow, 39 BTA 373. 
The Board held, and I believe rightly so, that to the 
extent the regulations purport to tax any part of the 
proceeds which does not represent interest or divi- 
dends on undrawn proceeds, they are invalid. Thus 
where the proceeds of insurance are payable only in 
installments, the entire face value of the policy would 
be exempt from tax, and not merely a pro-rata part of 
the commuted value of each installment payment. 
This rule has been approved of by the Circuit Court 
of Appeals for the first Circuit in the case of Commis- 
sioner v. Winslow, and by the Second Circuit in the 
case of Commissioner v. Bartlett. Since the govern- 
ment has not applied for certiorari in these cases, it 
would appear that the Commissioner has acquiesced 
in them. Consequently, if there is continued ac- 
quiescence by the Commissioner in the court’s de- 
cision and Congress does not by legislation change 
the applicable law, then the beneficiary under such 
insurance policies will have a distinct tax advantage 
of being able to receive, without income tax liability, 
more than the lump sum payable solely by reason of 
the death of the insured. Of course, as soon as the 
aggregate amount received tax-free equals the amount 
of proceeds payable upon death, the remaining pay- 
ments received would be taxable, but the benefit of 
tax deferment until actual realization is of great value. 

It should be pointed out, however, that the Com- 
missioner appears to be still following its construction 
in Section 19.22 (b) (1)-1 (b) of Regulation 103, as 
indicated by a recent special ruling of the Commis- 
sioner addressed to the Mutual Life Insurance Com- 
pany. The Commissioner ruled that monthly payments 
under so-called “family income” policies of insurance 
should be reported in accordance with this section of 
the regulations so that a portion of each payment 
would be deemed a payment of principal and the re- 
mainder would be taxable as interest. 

Since payment by reason of death is necessary be- 
fore the proceeds are exempt from the income tax, 
it is settled that when payment is not dependent upon 
death, the difference between the amount of premiums 
paid on a policy of life insurance and the amount real- 
ized by the insured upon exercising an option to re- 
ceive at the end of a specified period the amount of 
the policy and the cash dividends apportioned to it, 
is taxable income. Lucas v. Alexander, 279 U.'S. 573. 
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Also, where the policy of insurance has been trans- 
ferred for a valuable consideration, payment on ac- 
count of the death of the insured constitutes taxable 
income to the recipient to the extent that such pro- 
ceeds exceed the consideration plus subsequent pre- 
miums paid by the purchaser. 

Thus, although immediate payment of insurance 
by reason of death of the insured escapes the income 
tax, other methods of payment may to a certain extent 
be subjected to the income tax if the existing regula- 
tions should be upheld ultimately by the Supreme 
Court. 

Under earlier federal statutes, amounts received 
under an annuity contract were free from income tax 
to the extent that they equalled the cost of the an- 
nuity, and were included in taxable income to the 
extent that they exceeded such cost, the general 
theory being that no part of the payments received 
under an annuity contract was taxable income until 
the annuitant had first received back the entire amount 
of the purchase price. The result of this statutory 
rule was to indefinitely postpone the collection of 
income taxes on purchased annuities and so in order 
to eliminate this unsatisfactory result, the law now 
fixes an arbitrary interest rate of 3% on the original 
consideration paid, and requires the inclusion of that 
amount in the taxable income from the time payments 
are first received by the annuitant. (Sec. 22 (b) (2) 
oo.) 

Endowment policies of insurance are also now re- 
ceiving favorable income tax treatment by reason of a 
modification of the position of the Treasury Depart- 
ment. Until approximately a year ago, the Treasury 
took the position that the amount received at maturity 
in excess of the premiums paid constituted an im- 
mediate constructive receipt of taxable income, irre- 
spective of whether the insured ever received the 
proceeds in full. This rule is now modified with 
respect to endowment policies, under the terms of 
which the payments are to be received in installments 
so as to treat each installment as an annuity payment 
and taxable as such. Thus, only 3% of the cost of 
the endowment policy would be taxable as income 
and such percent would be allocated to each install- 
ment payment and the balance treated as a return 
of capital. 

The above rule has recently been extended by 
GCM 22519, so as to apply to all endowment policies, 
the proceeds of which are payable in installments, 
irrespective of whether the insured had the option to 
take the cash value at maturity, provided the option 
is not exercised and the payments are actually made 
on the installment basis. Therefore, it is possible to 
purchase endowment policies and pay no income tax 
on the yearly accumulated cash value, and pay a tax 
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of only 3% of the premium cost spread over the in- 
stallment payments until such time as the invested 
capital is recovered. Thus, the gain over cost at the 
time of maturity will not be immediately reported as 
taxable gain but will be deferred until invested capital 
is returned. This, of course, will represent a sub- 
stantial saving on the large endowment policies. 

No income tax saving is possible at the present time 
under the irrevocable funded life insurance trust 
wherein the trustee of a life insurance trust is directed 
to pay the premiums out of the income from securi- 
ties or other properties placed in trust. The income 
tax act now provides that if the income from any 
trust is used to pay insurance premiums on policies 
issued upon the life of the trustor, the income so used 
is taxable to the insured trustor. The law was upheld 
by the Supreme Court in the case of Burnet v. Wells, 
289 U. S. 670, wherein the court stated that, “income 
permanently applied by act of the taxpayer to the 
maintenance of contracts of insurance made in his 
name for the support of his dependents is income used 
for his benefit in such sense and to such a degree that 
there is nothing arbitrary or tyrannical in taxing it 
as his.” Formerly, it had been generally assumed that 
if the trust was irrevocable, the trustee would be 
chargeable with the tax upon income so used. How- 
ever, irrevocability is no longer the true test of in- 
come taxability. 


F INCREASING importance is the income tax 

status of partnership and stockholder’s liquida- 
tion trusts requiring the use of life insurance as the most 
practical means of accomplishing the desired results. 
The purpose of such plans is to provide the necessary 
funds in whole or in part for the purchase by the 
survivors of the interest of a deceased stockholder or 
partner. Two basic methods have been used insofar as 
the mechanics of liquidation are concerned—namel y— 
through the medium of a liquidation trust or by a 
contract entered into between the parties wherein the 
liquidation rights upon the death of a partner or stock- 
holder are agreed upon. 

Under the trust plan, it is usually provided that in- 
surance upon the lives of the partners or stockholders 
shall be payable upon the death of any one of them to 
the trustee who also holds the stock or assets of the 
partnership in trust. The insurance is then used to 
purchase the interest or stock of the decedent held in 
trust at the price agreed upon and set forth in the 
trust instrument. The mechanics of the transaction 
are all handled by the trustee, including any adjust- 
ments in value which may be required. 

Under the contract method, the parties agree that 
the insurance upon the life of the decedent shall con- 
stitute payment in whole or in part for the decedent’s 
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interest, and usually the value of such interest is 
agreed upon or a formula for its determination is 
set forth in the contract. The insurance upon the 
lives of the stockholders or partners is usually made 
payable to the respective wives or estates of the in- 


sureds depending upon their individual desires. 

It is the contract form of plan about which this dis- 
cussion will be centered since the tax effects under the 
trust plan do not appear to be seriously in dispute 
at the present time. For example, suppose A and B 
are the primary stockholders of a corporation, and it 
is their desire, in order to assure continued control by 
the survivor, that he be given the right upon death 
to acquire the stock of the decedent. To insure the 
availability of cash with which to consummate the 
purchase, each stockholder takes out life insurance to 
the extent of the approximate worth of his stock which 
insurance will ultimately be used to acquire the stock 
by applying the proceeds in whole or in part upon 
the purchase price. Suppose A and B designate either 
their respective wives, or their estates as the bene- 
ficiary, and under the contract, the insurance so paid 
will constitute the purchase price to the extent agreed 
upon by the parties. Suppose A dies, and $40,000 of 
insurance is paid to his widow who in turn applies 
the proceeds upon the purchase price of the stock 
which is deemed to have an agreed value of $75,000. 
B, the purchaser, pays the difference in cash, and ac- 
quires complete ownership of the stock. After acquir- 
ing the stock, B decides to liquidate the corporation 
and thereafter operate as a sole proprietorship. Upon 
liquidation being completed, B is confronted with the 
question of what constitutes his cost base for purposes 
of capital gain or loss upon the stock acquired from 
the decedent. Is his cost base $75,000 or is it $75,000 
—$40,000, or $35,000? It had been generally assumed, 
in connection with such a plan, that since the insur- 
ance was credited upon the purchase price, it consti- 
tuted a part of the cost base in determining gain or 
loss upon liquidation. 


OWEVER, if the recent case of Legallet v. Com- 

missioner, 41 BTA 294, correctly interprets the law 

in regard to this situation, the taxpayer would be 

denied the right to include the insurance proceeds 

credited upon the purchase price as a part of the cost 
base of the newly acquired stock. 

In this case, two partners provided by contract that 
insurance upon the life of each, payable to the wife or 
children, should be applied upon the purchase price to 
be paid by the survivor for the interest in the part- 
nership owned by the first to die. The Board held 
that the insurance proceeds, received by the wife of 
the first to die and applied upon the purchase price, 
Were not received by the surviving partner, nor paid 
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by him, and could not be included in the cost basis of 
the partnership interest so acquired. 

The Board cites as controlling the cases Dobrzensky, 
34 BTA 305 and Estate of John T. H. Mitchell, 37 
BTA 1. Both of these cases involved a federal estate 
tax question as to whether, under a partnership liqui- 
dation agreement, the full value of the partnership 
interest and not the insurance should be included in 
the gross estate of the decedent or whether the pro- 
ceeds of insurance and only the remaining value of 
the partnership interest in excess of the insurance pro- 
ceeds should be included. Which of the two rules 
to follow arose out of the conflict between the 
Dobrzensky case, supra, and Boston Safe Deposit & Tr. 
Co., Exr., Scovell, 30 BTA 679. In the latter case, the 
Board had held that the full amount of the partner- 
ship interest should be included in the gross estate, 
but that no amount of insurance should be included. 
The Commissioner did not acquiesce in this decision 
and filed a petition for review in the Circuit Court of 
Appeals for the First Circuit. Later, however, the 
Commissioner asked for a dismissal and the decision 
was affirmed per curiam on December 10, 1934. 

The Board, in both the Dobrzensky and Mitchell 
cases, supra, disagreed with their prior decision in 
the Boston Safe Deposit case, supra, by holding that 
the proceeds of insurance should be included in the 
gross estate, but that only the remaining value of 
the partnership interest was includible. The Com- 
missioner acquiesced in this interpretation. An an- 
alysis of these three cases discloses that there was no 
difference in the result obtained, whether the full 
partnership interest and not the insurance, or the in- 
surance and only the balance of the partnership inter- 
est, was to be included in the gross estate. Hence, 
the Board was not required to make a definite selec- 
tion of the two theories involved. In fact, in each 
instance the amount taxable was the full agreed valu- 
ation of the partnership interest, even though in the 
later cases that interest included insurance proceeds 
in part. 


It is difficult to ascertain how these cases can be 
controlling by analogy to the income tax question 
here discussed. I personally am of the opinion that 
the rule should be otherwise, both from a practical as 
well as from a strict legal standpoint. The following 
language of the Board is the basis for the decisions: 


“In all three of the above cases (the Boston Safe Deposit, 
Dobrzensky and Mitchell), and in this, the purpose was to pro- 
vide a part of the purchase price of the partnership interest. 
If the insurance proceeds were insurance to be included in the 
gross estate in the cited cases, they would be such to the 
estate of O’Neill, and only the balance of the purchase price 
would be included in gross estate as from Legallet on the 
contract. Therefore, we think petitioner can take as cost 
base only the latter amount.” [Turn to page 440] 





























































































































































































































































































































































































































































































































































CORPORATE EARNINGS and PROFITS 


Under the Second Revenue Act of 1940° 


S PREVIOUSLY pointed out, one “basis” is re- 
quired in determining the amount of gain realized 
in computing net income (where March 1, 1913 

value is involved) and another “basis” may be required 

in computing the amount of Joss realized if March 1, 

1913 value exceeds the sales price. The draftsmen 

evidently originally had in mind the elimination of 

this difference between the “basis” for computing 
gain and the “basis” for computing loss for the pur- 

poses of determining “earnings and profits’ for a 

period beginning after February 28, 1913. The effect 

of the language, therefore, was to require a compu- 
tation for determining either gain or loss by using 

March 1, 1913 value if higher than cost in figuring the 

amount of gain or loss “realized”. 
Returning to our former example: 


Cost March 1, 1913 Value 
$8.00 10.00 


Sales Price 


$12.00 


the provisions of the House Bill would have had the 
following effect: The gain realized in computing net 
income would amount to $2 ($12-$10). $2 therefore 
would be included in earnings and profits for the 
period after February 28, 1913. 
made for the computation of total earnings and no 


No provision was 


provision was made for treatment of the “accrued 

appreciation” of $2. 

In the illustration— 

March 1, 1913 Value 
$12.00 





Cost 
$10.00 





Sales Price 
$8.00 


the loss realized in computing “net income” (under 
the I. R. C.) would be only $2. However, under the 
provisions of the new Section, March 1, 1913 value 
would have been used in computing the loss realized 
in determining “earnings and profits”. This would 
have operated to include a loss of $4 in computing 
earnings and profits for the period after February 28, 
1913, a result in conflict with “tax income” principles. 

A similar unintended result would have been reached 
under the example— 


Cost March 1, 1913 Value 
$8.00 $12.00 


* Concluded from the June issue. 
** Attorney at Law, New York, N. Y. 


Sales Price 


$10.00 


By EWING EVERETT** 
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After the realized gain or loss had been computed 
in the manner indicated above, then the effect of 
Section 401(a) was to require that only that portion 
of the gain or loss “recognized” under Section 112 be 
used in determining “earnings and profits”. The effect 
and operation of the provisions relating to “recogni- 
tion” of gain or loss will be later discussed under 
that heading. 

The result of the provisions of the House Bill would 
have been to require deductions in computing “earn- 
ings and profits” (for the period after March 1, 1913) 
which deviated greatly from the deductions or losses 
allowed in computing “net income” (under the I. R. C.) 
and also from those resulting from the application of 
sound accounting principles. 


In the Senate, the Bill was amended and restated as 
Section 501(a) of Title V. The Senate Bill added 
three subsections (“1”, “m” and “n”) to Section 115. 
Subsection (1) provided that the earnings and profits 
of the corporation should consist of the sum of: 


1. Earnings and profits accumulated after February 28, 
1913. 


2. Earnings and profits accumulated before March 1, 1913. 
3. Increase in value of property accrued before March 1, 
1913 “to the extent provided in Subsection (n)”. 


Subsection (m)*° of the Senate Bill restated the prin- 
ciples of subsection (1) of the House Bill with changes 
in phraseology intended to clarify the subsection. 





%# ““(m) EFFECT ON EARNINGS AND PROFITS OF RECOGNI- 
TION OF GAIN OR LOSS AND OF RECEIPT OF TAX-FREE 
DISTRIBUTIONS.—The gain or loss realized from the sale or other 
disposition (after February 28, 1913) of property by a corporation 
shall, for the purpose of the computation of earnings and profits 
(for any period beginning after February 28, 1913) of the corpo- 
ration, be determined by using as the adjusted basis the adjusted 
basis (under the law applicable to the year in which the sale or 
other disposition was made) for determining gain. Gain or loss 
so realized shall increase or decrease the earnings and profits (for 
any period beginning after February 28, 1913) to, but not beyond, 
the extent to which such a realized gain or loss was recognized in 
computing net income under the law applicable to the year in which 
such sale or disposition was made. Where in determining the ad- 
justed basis used in computing such realized gain or loss the adjust- 
ment to the basis differs from the adjustment proper for the purpose 
of determining earnings or profits, then the latter adjustment shall 
be used in determining: the increase or decrease above provided. 
Where a corporation received (after February 28, 1913) a distribu- 
tion from a second corporation which (under the law applicable to 
the year in which the distribution was made) was not a taxable 
dividend to the shareholder of the second corporation, the amount 
of such distribution shall not increase the earnings and profits (for 
any period beginning after February 28, 1913) of the first corpora- 
tion in the following cases: 


‘**(1) No such increase shall be made in respect of the part of such 
distribution which (under such law) is directly applied in reduction 
of the basis of the stock in respect of which the distribution was 
made. 
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Subsection (n)*! of the Senate Bill covered the sub- 


ject of increase in value accrued before March 1, 
1913. 


The Senate provisions in subsection (m) relating 
to basis, provided first that a computation should be 
made to determine gain or loss “realized” and that 
such computation should “be determined by using as 
the adjusted basis the adjusted basis for de- 
termining gain.” This restated the principles of the 
House Bill and resulted in the use of “cost” or “March 
1, 1913 value”, whichever is higher, in determining 
the amount of gain or loss “realized” from a sale. The 
subsection then provided that the gain or loss “re- 
alized” should be worked into earnings or profits 
(where the period after February 28, 1913 was in- 
volved) to the extent “recognized” in computing “net 
income” in the year of sale. 

Subsection (m) alone produced the same results 
as the corresponding provisions of the House Bill and 
would have still operated to allow a deduction in 
earnings and profits for the period specified of an 
amount which was neither a tax loss for income tax 
purposes (under the I. R. C.) nor an accounting loss. 
Subsection (n) was added to take care of the “ac- 
crued appreciation” situation and was tied into total 
earnings by the provisions of item 3 of subsection 
“!” mentioned above. In substance, “(n)” provided 


that if any increase or decrease in “earnings or 
profits’ computed under subsection “(m)” “would be 
different had the adjusted basis of the property in- 
volved been determined without regard to its March 
1, 1913 value”, then an increase should be made “in 
that part of the earnings and profits consisting of in- 
crease in value of property accrued before March 1, 


1913”. This last factor is one of the three elements 
which the Senate Bill stated (in subsection “(1)’’) 
should compose total earnings and profits. 


It became apparent as the bill progressed that “total 
earnings and profits” (where the emphasis is on account- 
ing principles) could not be ascertained by adding to- 
gether the three components listed in subsection (1) 
(computed under a “tax income” theory) without an 
erroneous distortion of two of the components. 


In the bill as finally enacted the definition of “total 
earnings and profits” was eliminated and subsection 
(1) (which corresponds to subsection (1) in the House 


“‘(2) No such increase shall be made if (under such law) the dis- 
tribution causes the basis of the stock in respect of which the dis- 
tribution was made to be allocated between such stock and the 
property received.”’ 


* “(n) EARNINGS AND PROFITS—INCREASE IN VALUE AC- 
CRUED BEFORE MARCH 1, 1913.—If any increase or decrease in 
the earnings or profits (for any period beginning after February 28, 
1913), with respect to any matter would be different had the ad- 
Justed basis of the property involved been determined without 
regard to its March 1, 1913, value, then an increase (properly re- 
flecting such difference) shall be made in that part of the earnings 


and profits consisting of increase in value of property accrued be- 
fore March 1, 1913.” 
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Bill and subsection (m) of the Senate Bill) was 
divided into two parts.*? 

Paragraph 1 of subsection (1) of the final act pro- 
vides for a computation of total earnings and profits 
without reference to the component parts enumerated 
in the Senate Bill. Under the act as passed, total 
earnings and profits, where the period of accumula- 
tion has no special significance, are computed by 
using the “adjusted basis” for determining gain (under 
the law applicable to year of sale), except “no regard 
shall be had to the value of the property as of March 1, 
1913”. This brings total “earnings and profits” in line 
with the accounting concept to the extent that it provides 
for an elimination of March 1, 1913 value. Even with 
the March 1, 1913 value eliminated, “adjusted basis”, 
of course, may differ substantially from an account- 
ing basis for determining gain or loss, so the provi- 
sions move toward the accounting concept of earnings 
and profits to the extent that the March 1, 1913 factor 
is eliminated in determining total accumulated earn- 
ings and profits (as for invested capital purposes). 

Paragraph 2 of subsection (1) of the final act covers 
the situation where earnings and profits for a particu- 
lar period or tax year have special tax significance. 
It provides that earnings and profits for any period 
beginning after February 28, 1913 shall be determined 
by using the “adjusted basis” prescribed by law “for 
determining gain”. This would ordinarily be cost or 
March 1, 1913 value, whichever is higher—adjusted 
for depreciation and the like. Then (m) operates to 
modify (1). (1) and (m) must be read and applied 
together. 

Subsection (m) of the Act as passed was also divided 
into two paragraphs.** Paragraph 1 is a restatement of 
the provisions of subsection (n) in the Senate Bill 
and Paragraph 2 is a further modification to take care 

32 Subsection (1)—‘*. . . The gain or loss realized from the sale or 


other disposition (after February 28, 1913) of property by a cor- 
poration— 


““(1) for the purpose of the computation of earnings and profits of 
the corporation, shall be determined, except as provided in para- 
graph (2), by using as the adjusted basis the adjusted basis (under 
the law applicable to the year in which the sale or other disposition 
was made) for determining gain, except that no regard shall be had 
to the value of the property as of March 1, 1913; but 

“*(2) for the purpose of the computation of earnings and profits of 
the corporation for any period beginning after February 28, 1913, 
shall be determined by using as the adjusted basis the adjusted 
basis (under the law applicable to the year in which the sale or 
other disposition was made) for determining gain.”’ 

33 ‘**(m) EARNING AND PROFITS—INCREASE IN VALUE AC- 
CRUED BEFORE MARCH 1, 1913.— 

‘*(1) If any increase or decrease in the earnings or profits for any 
period beginning after February 28, 1913 with respect to any matter 
would be different had the adjusted basis of the property involved 
been determined without regard to its March 1, 1913, value, then, 
except as provided in paragraph (2), an increase (properly reflecting 
such difference) shall be made in that part of the earnings and 
profits consisting of increase in value of property accrued before 
March 1, 1913. 

““(2) If the application of subsection (1) to a sale or other dis- 
position after February 28, 1913, results in a loss which is to be 
applied in decrease of earnings and profits for any period beginning 
after February 28, 1913, then, notwithstanding subsection (1) and in 
lieu of the rule provided in paragraph (1) of this subsection, the 
amount of such loss so to be applied shall be reduced by the amount, 
if-any, by which the adjusted basis of the property used in deter- 
mining the loss, exceeds the adjusted basis computed without re- 
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of the situation of losses. The two paragraphs to- 
gether when read with Paragraph 2 of subsection (1) 
cover the two factors of earnings and profits accumu- 
lated after February 28, 1913 and appreciation accrued 
prior to March 1, 1913. 

Subsection (1)(2) relates only to earnings and profits 
after February 28, 1913 and prescribes as a “basis” in 
determining either gain or loss the rule of—‘cost” 
or “March 1, 1913 value”, whichever is higher. 

Paragraph 1 of subsection (m) operates to give us 
“true accrued appreciation” where “apparent appre- 
ciation” has not been dissipated by subsequent de- 
preciation. (As for example, where March 1, 1913 
value exceeds “cost” and “sales price” exceeds ‘March 
1, 1913 value’’.) 

Paragraph 2 of subsection (m) operates on the loss 
situation and provides that if under subsection (1) a 
sale after February 28, 1913 results in a Joss which 
would decrease earnings for any period after Febru- 
ary 28, 1913, then the loss which would otherwise 
decrease earnings for that period shall be reduced by 
the apparent March 1, 1913 appreciation and if such 
apparent appreciation exceeds the amount of the loss, 
the excess of the apparent appreciation shall remain as 
representing (“true appreciation”) “increase in value 
of property accrued before March 1, 1913.” 


To illustrate— 


f. 2. 4 
Cost March 1, 1913 Value Sales Price 
A. $8.00 $10.00 $12.00 
B. 8.00 12.00 10.00 
C. 10.00 12.00 8.00 


The effect of subsections “(1)(1) and (2)” and 
‘“(m)(1) and (2)” as finally enacted would seem to be 
as follows: 

Total carnings and profits—Effect of “(1)(1)”. For 
the purpose of computing total accumulated “earn- 
ings and profits” subsection (1)(1) merely disregards 
March 1, 1913 value. Assume there were no earnings 
and profits accumulated and realized by sale prior to 
March 1, 1913. The increase in total earnings, under 
example “A”, would be $4 ($12-$8). Under example 
“B", it would be $2 ($10-$8), and under example “C”, 
the decrease would be $2 (difference between $10 
and $8). 

Earnings and profits when period or year of accumu- 
lation is significant—E ffect of “(1)(2)”. Applying now 
the provisions of subsection (1)(2) with respect to 
earnings and profits for any period beginning after 
February 28, 1913 (and before the adjustments re- 
quired by “(m)”) the results would be as follows: 





gard to the value of the property on March 1, 1913, and if such 
amount so applied in reduction of the decrease exceeds such loss. 
the excess over such loss shall increase that part of the earnings and 


profits consisting of increase in value of property accrued before 
March 1, 1913,”’ 
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Under example “A” such earnings would be increased 
by $2 ($12-$10). Under example “B” earnings would 
be decreased by $2 ($12-$10). Under example “C”, 
they would be decreased by $4 ($12-$8). 

Effect of “(m)” under Example “A”. Then applying 
the provisions of subsection (m) to the examples it 
will be noted that (m)(1) would operate on example 
“A” because (m)(2) only applies as an exception 
where earnings would otherwise be decreased by a loss. 
(m)(1) has the effect of picking up the difference be- 
tween the basis prescribed by (1)(2) (basis for de- 
termining gain, i.e., March 1, 1913 value) and the 
adjusted basis determined without regard to March 
1, 1913 value which in our example would be “cost”. 
This difference under example “A” is $2 ($10 — $8). 
Under example “A” earnings and profits accumulated 
after February 28, 1913 would not be affected by 
“(m)”, but “(m)(1)” would seem to throw $2 into 
“true accrued appreciation”. Summarizing, the result 
would be as follows: 


1. Earnings and profits for period after February 28, 1913, 
per “(1) (2),” $2. 


2. True accrued appreciation per “(m) (1),” $2. 

Effect of “(m)” on Example “B”. Applying subsec- 
tion (1)(2) to example “B” we reach a figure of minus 
$2 (difference between $12 and $10). This brings into 
operation the provisions of (m) (2) because “the appli- 
cation of subsection (1) results in a !oss 
which is to be applied in decrease of earnings and 
profits after February 28, 1913”. Subsection 
(m)(2) provides that in such an instance its provi- 
sions shall be applicable in lieu of those in (1) and in 
(m)(1). Subsection (m)(2) prescribes this formula 
—the amount of such loss ($2 in example “B’’) shall 
be reduced by the amount by which the adjusted basis 
of the property used in determining the loss ($12), 
exceeds the adjusted basis computed without regard 
to March 1, 1913 value ($8). This excess amounts to 
$4. This $4 is then applied against the loss of $2 
which wipes it out and leaves no decrease in “earn- 
ings and profits” for the period after February 28, 
1913. Subsection (m)(2) then provides that the ex- 
cess of $2 be thrown into “accrued appreciation”. 
Therefore, $2 remains as (“true appreciation’) in- 
crease in value of property accrued before March 1, 
1913 which may subsequently be distributed tax-free. 
Summarized, the effect of “(1)(2)” and “(m)(2)” is 
as follows: 


1. Earnings and profits for period after February 28, 1913, 
per “(1) (2)”—(minus) $2. 


2. Earnings and profits for period after February 28, 1913, 
per “(m) (2)” —$0. 


3. “True accrued appreciation”’—per “(m) (2)”—(plus) $2. 
(Items 2 and 3 are the final figures and item 1 is not used.) 
Effect of “(m)” on example “C”. Applying the rules 
to Example “C”’, subsection (m)(2) again operates as 
a limitation because a loss of $4 would be involved 
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(difference between $12 and $8). In this example, our 
“apparent appreciation” is $2 ($12 — $10). This $2 ap- 
plied against the loss of $4 leaves a loss of $2 as a 
decrease in earnings after February 28, 1913. Since 
there is no excess of the sum applied against the 
loss, nothing remains as increase in value accrued be- 
fore March 1, 1913. 

From the foregoing, the following general prin- 
ciples seem to evolve: 


1. In determining “earnings and profits” where the period 
of accumulation has no tax significance, March 1, 1913 value 
will be disregarded as an element. With this exception, how- 
ever, gain and loss are to be computed with reference to the 
statutory “basis” for determining “gain.” Where cost is the 
statutory “basis” (after disregarding March 1, 1913 value) 
accounting “earnings and profits” will coincide with “earn- 
ings and profits” computed under “(1) (1).” But such statu- 
tory “basis” (even disregarding the March 1, 1913 factor) 
may differ from the basis used for accounting purposes. For 
example, the statutory “basis” may be the cost of the property 
in the hands of a transferor. See Sec. 113, I. R. C. The net 
effect, therefore, of “(1) (1)” is merely to eliminate March 1, 
1913 value as a “basis,” but otherwise adhere to the prescribed 
statutory “basis.” The subsection refers to “adjusted basis.” 
While the “basis” is the statutory “basis,” the adjustments 
(for depletion and the like) may in certain particular situa- 
tions be “adjustments,” determined in part with reference 
to accounting principles. The problem of “proper adjust- 
ments” to “basis” will be discussed later. 

(2) Earnings and profits for periods having a special tax 
significance and ‘accrued appreciation” shall be determined 
in such manner as to reflect and classify “true appreciation” 
accrued before March 1, 1913 when subsequently realized by 
sale. (The $8, $10, $12 case.) Where “apparent apprecia- 
tion” is partially dissipated after February 28, 1913 (our $8, 
$12, $10 case) that portion of the “apparent appreciation” 
($4) which remains and is actually realized by sale ($2) 
constitutes the true increase in value of property accrued, 
before March 1, 1913 which may be subsequently distributed 
tax-free. In such a case there is no net increase or decrease 
in earnings for the period after February 28, 1913. Where 
the “apparent appreciation” is completely dissipated (our $10, 
$12, $8 case) we can have no “true accrued appreciation” but 
the “apparent appreciation” ($2) operates to decrease the 
loss of $4 (computed on March 1, 1913) which would other- 
wise be deducted in determining earnings and profits for the 
period after February 28, 1913. (Instead of decreasing such 
earnings and profits by $4 as required by “(1) (2)”, the de- 
crease is limited to $2 by “(m) (2)”.) 

3. After gains and losses realized have been computed in 
accordance with the foregoing rules (and the rule of “proper 
adjustments”), then, as a final step, earnings and profits are 
increased or decreased by that portion of such “realized” gain 
and loss which is “recognized” under the law in effect when 
the sale occurred. The rules of “proper adjustments” and 
“recognized” ® gain or loss apply frrespective of whether 
we are computing total earnings and profits (under “(1) (1)”) 
or earnings and profits for a specified period (under “(1) (2)”). 


Proper Adjustments to Basis 


Section 501(a) as finally enacted provides: 

“\Vhere in determining the adjusted basis used in comput- 
ing such realized gain or loss the adjustment to the basis 
differs from the adjustment proper for the purpose of deter- 


* Discussed under the next heading. 

* Discussed under separate heading later herein. It will be noted 
that ‘‘basis’’ provisions in effect in the year of sale must be con- 
formed to the requirements of Sec. 501, while the amount of gain 
or loss ‘‘recognized’’ must be determined under the law in effect 
at the time of the sale. 
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mining earnings or profits, then the latter adjustment shall 
be used in determining the increase or decrease above provided,” 


These provisions require the use of a “proper adjust- 
ment” to “basis” in computing “earnings or profits” 
where such “proper adjustment” differs from the statu- 
tory “adjustment” prescribed for the computation of 
“net income”. The use of the word “proper” seems 
unfortunate and the meaning of the provisions might 
have been clearer if another descriptive term had 
been employed. It seems to refer to the adjustment 
which would be made in accordance with sound ac- 
counting principles (if applied to the statutory “‘basis”) .*° 
After the “basis” has been determined under “(1)(1)” 
or “(1)(2)”, it is reduced (in computing gain or loss 
“realized”) by the “proper adjustment”, instead of the 
statutory “adjustment”. 

The necessity for this rule is due to the fact that 
in determining “net income” (before sale of the prop- 
erty) in certain instances “extra” current deductions 
are allowed, (as for example, the “depletion” deduc- 
tion which in some cases is based upon “arbitrary” 
allowances). When such property is sold, in comput- 
ing gain or loss for the purposes of “net income” the 
statutory “basis” in general is reduced by the amount 
of the depletion previously “allowed” (but not less 
than the amount “allowable’’) in computing “net in- 
come”. This may be more than depletion actually 
sustained. In the case of sale the gain or loss which 
goes into “net income” is computed by reducing the 
“basis” by the “adjustment” prescribed by the law. 
This reduction of “basis” on account of depletion may 
be larger than the reduction to the statutory “basis” 
required by good accounting principles. The latter 
would have reduced “earnings and profits” while the 
property was being operated and before sale by “actual” 
depletion and upon sale would reduce the cost basis 
only by the “actual” depletion theretofore sustained. 
Thus, under sound accounting principles, “earnings 
or profits” accumulated up to the date of sale would be 
earnings or profits reduced by depletion sustained or 
actual depletion. To require or permit an “adjust- 
ment”, in determining gain upon sale for “earnings 
and profits” purposes, based on depletion “allowed or 
allowable” (for “net income” purpose) would distort 
the amount of “gain” derived from the sale of the 
depletable property. It would throw into “earnings 
and profits” upon sale a greater amount than good 
accounting principles had deducted in past years. 
Good accounting governed the amount deducted for 
operating depletion (in determining accumulated “earn- 
ings and profits” up to the date of sale) and there- 
fore governs the “adjustment” on sale. These provisions, 
therefore, operate conversely to those relating to 





% Or possibly may mean the amounts (based on cost) which ac- 
counting principles would have deducted, i. e., ‘“‘book depletion, 
in the years prior to sale. 
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“recognized” gains and losses. They are apparently 
intended to require in such cases the use of the “ac- 
counting adjustment” ** (applied to a statutory “basis”’) 
in figuring gain or loss on sale in determining “earn- 
ings or profits”, in lieu of the “adjustment” prescribed 
in computing “net income” on sale.** 

It will be noted that the application of this rule 
seems to have the peculiar effect of using a statutory 
“basis” (ascertained by the rules prescribed in para- 
graphs 1 and 2 of subsection “(1)”’), and then reducing 
the statutory basis by the “accounting adjustment”. 
Thus in some instances, the term “adjusted basis” 
when used in paragraphs 1 and 2 of “(1)” means the 
“basis” prescribed in Section 113 of the I. R. C. and 
prior acts reduced by an adjustment computed with 
reference to previous operating “deductions” actually 
sustained. This “proper adjustment” may differ sub- 
stantially from the “adjustment” used in determining 
the gain or loss for “net income” purposes. 

Either “adjusted basis” or statutory “basis” re- 
duced by “proper adjustments” becomes a factor in 
determining gain or loss realized under paragraphs 
1 and 2 of “(1)”. 

Here it might be emphasized again that Section 501 
deals only with gain or loss from sales or other dispo- 
sition of property. It has no bearing on current deduc- 
tions where sale, etc., is not involved, nor upon items 
of income when not derived from sale or other dis- 
position. Presumably, in determining “earnings and 
profits” for any of the various purposes enumerated 
in the Code and where no sale or other disposition 
of property is involved, sound accounting rules would 
govern. There may be possible exceptions to this gen- 
eral conclusion, but the Committee Reports indicate 
that the operation of Section 501 is not to be extended 
beyond the specific situations covered by its provi- 
sions.*® 
Recognized Gains and Losses 

The unnumbered paragraph of subsection “(1)” fol- 
lowing paragraphs 1 and 2 of that subsection provides 
as follows: 





* Query: Would the amount be ascertained with reference to the 
accounting ‘‘basis’’ (cost) or the statutory ‘‘basis’’? 

% The Committee Reports give the following example: 

“The X Corporation purchased on January 1, 1931, an oil lease 
at a cost of $10,000. The lease was operated only for the years 1931 
and 1932. The deduction allowed for depletion in each of the years 
1931 and 1932 amounted to $2,750, of which amount $1,750 repre- 
sented percentage depletion in excess of depletion based on cost. 
The lease was sold in 1940 for $15,000. Sec. 113 (b) (1) (B) of the 
[Internal Revenue Code provides that in determining the gain or 
loss from the sale of the property the basis must be adjusted for 
cost depletion of $1,000 in 1931 and percentage depletion of $2,750 
in 1932. However, the adjustment of such basis, proper for the 
determination of earnings and profits, is $1,000 for each year, or 
$2,000. Hence, the cost will be adjusted only to the extent of $2,000, 
leaving an adjusted basis of $8,000 and the earnings and profits 
would be increased by the realized gain of $7,000 and not by the 
taxable gain of $8,750, the difference having previously been taken 
into account in computing earnings and profits.’’ (Report of Com- 
mittee on Finance, 76th Congress, 3d Session, Senate Report 
No. 2114, p. 24). 

% ““With respect to earnings or profits accumulated after February 
28, 1913, Sec. 401 does not purport to prescribe rules for anything 
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“Gains or loss so realized shall increase or decrease the 

earnings and profits to, but not beyond, the extent to which 
such a realized gain or loss was recognized in computing net 
income under the law applicable to the year in which such 
sale or disposition was made.” 
These provisions remained unchanged as the Bill was 
considered by both Houses. The purpose of these pro- 
visions was to conform “earnings and profits” to the 
“net income” concept where certain corporate reor- 
ganizations and exchanges of property have the effect 
of postponing gains and losses in the computation of 
“net income”. 

This rule has the effect of taking into “earnings and 
profits” only those gains and losses which under Sec- 
tion 112 of the Code or prior laws were “recognized” 
in computing “net income” for the particular year 
involved in the sale or disposition of the property. 
IXven though under proper accounting methods a given 
sale or exchange might result in a gain or loss which 
would enter into “earnings or profits”, if such gain or 
loss were not “recognized” for tax purposes in com- 
puting “net income” the provisions operate to exclude 
such gain or loss in the computation of “earnings and 
profits.” If there were a limited “recognition”, then 
gain would be included pro tanto.*° 

There are numerous deductions or losses which are 
not “allowed” in computing “net income”. These may 
be referred to as “non-allowable” deductions as op- 
posed to “non-recognized” deductions. Examples are 
found in Sections 24(b), 117 and 118 of the Code. 
“Non-allowable” deductions, for the most part, are 
deductions which will never enter into the computa- 
tion of “net income”. For example, losses from sales 
between “family” corporations are disregarded for all 





other than certain exceptional cases, namely, the nonrecognition 
provisions of Sec. 112, use of value as of March 1, 1913, as the basis 
for determining gain or loss, and depreciation and depletion, and 
tax-free distributions which either are applied in reduction of the 
basis or cause the basis to be allocated. 

‘While prescribing rules for certain cases (which apply not onl) 
in determining earnings or profits for periods beginning after 
February 28, 1913, but also, to the extent to which such earnings 
are a factor, in determining the entire accumulated earnings or 
profits of a corporation), Sec. 401 contemplates that consistently 
with these rules the computation shall be made conformably to the 
best accounting practice.’’ (Report of Committee on Ways and 
Means, 76th Congress, 3d Session, House of Representatives Report 
No. 2894, p. 43.) 

* The following example was given in the Committee Reports: 

‘‘For example, on January 1, 1930, the X corporation owned stock 
in the Y corporation which it had acquired in a transaction wherein 
no gain or loss was recognized. The adjusted basis to the X cor- 
poration of the property exchanged by it for the stock in the Y 
corporation was $100. The fair market value of the stock in the 
Y corporation received by the X corporation was $1,000. On April 9. 
1930, the X corporation declared a cash dividend of $900 and, except 
for the possible effect of the transaction in 1929, had no accumulated 
earnings or profits as of that date. Under the interpretation of the 
Board and some of the courts, the excess of the fair market value 
of the stock of the Y corporation over the basis, $900, would repre- 
sent earnings or profits, and the cash distribution would be a taxable 
dividend (Commissioner v. F. J. Young Corporation, 103 F. (2d) 
137). Under the proposed legislation and Treasury practice, the 
$900 would not represent earnings or profits, and the cash distribu- 
tion would not be a taxable dividend. The need for certainty, not 
only with respect to the determination of when dividends are taxable 
but also in the computation of the excess profits tax credit, makes 
it desirable to clarify existing law.’’ (Report of the Committee on 
Ways and Means, 76th Congress, 3d Session, H. R. Report No. 2874, 
p. 41, 42.) 
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purposes in computing “net income” under Section 
24(b). There is no “carry over” or postponement. 
This is not exactly true in the case of “wash sales” 
(Section 118), but situations under Section 118 are 
mentioned in the Reports and apparently are ex- 
cluded from the operation of Section 501. Losses and 
deductions of this character are to be deducted in 
computing “earnings and profits” though disregarded 
in computing “net income”. 


“Non-recognized” losses may be characterized 
roughly as losses which have been realized, but “recogni- 
tion” for “net income” purposes has been postponed 
to a subsequent date or period. A “non-recognized” 
loss is to be eliminated in computing “earnings and 
profits”. 


The corresponding distinction in the category of 
gains may be found in “non-recognized” gains and 
those which might be characterized as “non-in- 
cludible” gains. Interest on state and certain federal 
securities, for example, are not includible in gross 
income and never constitute a part of the taxpayer’s 
net income. Such gains, however, are included in the 
computation of “earnings and profits” #4 while “non- 
recognized” or “postponed” gains are to be excluded 
if and to the extent that they are not “recognized” in 
computing net income under Section 112. However 
fine the distinction may be it is one which the statute 
draws. Difficult problems of classification may be 
presented by particular situations but usually the 
statute itself by the use of the word “recognized” will 
provide the answer. 


Receipt by One Corporation of Tax-Free 
Distributions from Another Corporation 


That portion of subsection “(1)” relating to the 
receipt by one corporation of tax-free distributions 
from another corporation reads as follows: 


“Where a corporation receives (after February 28, 1913) a 
distribution from a second corporation which (under the law 
applicable to the year in which the distribution was made) 
was not a taxable dividend to the shareholders of the second 
corporation, the amount of such distribution shall not increase 
the earnings and profits of the first corporation in the fol- 
lowing cases: 

“(1) No such increase shall be made in respect of the part 
of such distribution which (under such law) is directly applied 
in reduction of the basis of the stock in respect of which 
the distribution was made. 


“(2) No such increase shall be made if (under such law) the 
distribution causes the basis of the stock in respect of which 
the distribution was made to be allocated between such stock 
and the property received.” 


The provisions of this portion of the section appeared 
in the original Bill and, with one nominal change, re- 
mained the same in the Senate Bill and the final act. 

This rule is the counterpart of Section 115(h) of 
the Code.42 A situation falling under Section 115(h) 


——. 


* See Reg. 103, Sec. 19.115-3. 
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would not reduce the “earnings or profits” of the dis- 
tributor even though a reduction would be required by 
good accounting practice. In determining whether 
subsequent distributions by the same distributor were 
out of its “earnings or profits” or from some other 
source, accumulated earnings or profits would not be 
regarded as being decreased by such a distribution. 

Section 501 treats the situation from the stand- 
point of the distributee and provides corresponding 
rules for determining how the receipt of similar distri- 
butions affect the “earnings and profits” of the dis- 
tributee corporation. In such instances no increase in 
the earnings of the distributee corporation shall be 
made with respect to that part of the distribution 
which operates to reduce the basis of the stock of 
the distributor and no increase in earnings and profits 
of the distributee shall be made if the distribution re- 
sults in the basis of the stock of the distributor being 
allocated between such stock and the property re- 
ceived in distribution. 

These provisions apply to situations such as those 
described in Section 115(b) and (d). For example, 
under Section 115(d) a distribution by a corporation 
to its shareholders which is not out of increase in 
value of property accrued before March 1, 1913 and 
is not a “dividend”, reduces the “adjusted basis” of 
the stock with respect to which the distribution is 
made and if in excess of such basis, the excess be- 
comes taxable as a gain. The effect of this rule, there- 
fore, is to exclude from “earnings and profits” of the 
recipient all distributions which have the effect of 
reducing basis, etc., irrespective of whether they may 
be characterized as “nonrecognized” or otherwise. 


Retroactive Effect of the Section 


Subsections (b) and (c) of Section 501 provide as 
follows: 


“(b) Effective Date of Amendment.—The amendment made 
by subsection (a) shall be applicable to taxable years begin- 
ning after December 31, 1938. 

“(c) Under Prior Acts—For the purposes of the Revenue 
Act of 1938 or any prior Revenue Act the amendments made 
to the Internal Revenue Code by subsection (a) of this section 
shall be effective as if they were a part of each such Revenue 
Act on the date of its enactment. Nothing in this subsection 
shall affect the tax liability of any taxpayer for any year, 
which, on September 20, 1940, was pending before, or was 
theretofore determined by, the Board of Tax Appeals, or any 
court of the United States.” 


Some doubt exists as to the exact meaning of these 
provisions. There may be grounds [Turn to page 405] 





42 Sec. 115(h) provides that a distribution by a corporation shall 
not be a distribution of its ‘‘earnings or profits’’— 

1. If no gain to the distributee from the receipt of the property 
was ‘“‘recognized’’, or 

2. If the distribution was not subject to tax in the hands of the 
distributee because it did not constitute income within the meaning 
of the 16th Amendment or because it was exempt under Sec. 115(f) 
of the Revenue Act of 1934, or corresponding provision of a prior 
Revenue Act. 

Sec. 115(f) of the 1934 Act exempted stock dividends from tax. 
Cf. Sec. 115(f), I. R. C. which modifies the prior rule. 
































































































































































































HE METHOD of dividing road costs among 
motor vehicles has plagued tax experts, caused 
criticism of road officials, increased antagonism 

between the railroad and highway interests, and affected 

every automobile owner who travels the vast network 
of America’s roads. 

At present, the long-standing dispute has lodged 
itself between the fast-moving sedan and the ungainly 
bulk of the snail-paced truck. The “light versus the 
heavy vehicle” has come to be a familiar phrase in 
highway circles and the appearance of cumbersome 
army trucks constitutes a substantial increase for the 
“heavy vehicle” side of the balance, pointing to the 
fact that this intricate question of road finance needs 
to be answered. 

In the variety of conflicting views which have emerged 
from the effort to find a fair method for dividing road 
costs among motor vehicles there appears to be one 
It is that the 
motorist should pay for highway costs in proportion 


upon which there is general agreement. 


to the use which he makes of the roads. 

This theory of road use has the sanction of the cen- 
turies for it harks back to 1346 when turnpikes or toll 
In America we have 
clung to it since highway expenditures consisted of 


roads first appeared in London. 


little more than the cost of providing earth roads, and 
much of the cost was contributed in the form of road 
work by those who were eager for roads which would 
sustain wagon traffic at all seasons of the year. Since 
the “lane of mud” days, our highway system has de- 
veloped gradually, and with each successive demand 
for improved roads there has come increased senti- 
ment that those who benefit directly from them should 
share the cost of improvement. 





* Princeton Surveys, School of Public and International Affairs, 
Princeton University, Princeton, N. J. 


Efforts to Divide Road Costs 
According to Road Use 


By ETHEL J. SWING* 
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The generally accepted method of letting the high- 
way user pay the bill has been, of course, a resort to 
the state gasoline tax with its accompanying taxes in 
the form of motor vehicle license fees and driver’s license 
fees—a procedure which has provided for the con- 
struction of the world’s most extensive system of sur- 
faced highways. 





Considerable bickering has been occasioned by the 
tax on gasoline and more than once keen criticism has 
been directed at those state officials responsible for 
putting it into effect. The essential fact is that in the 
urgency of battle, there has been little tendency to 
picture the gasoline tax as it really is—not as a tax 
method, complete in itself, but as one step in a scheme 
to consider road use in dividing road costs among 
motor vehicles. 

The state gasoline tax, supplemented by registra- 
tion license fees, is merely an agent for collecting a 
previously-determined and set amount from each class 
of motorist. The procedure usually followed by High- 
way Engineers in arriving at this way of highway 
finance is simple: 

First, road costs are divided among the various classes 
of motor vehicles according to one of about nine exist- 
ing methods for division,’ and the annual amount which 
should be paid by each is estimated; second, an esti- 
mate is made of the amount of gasoline which will be 
used throughout the year by this class of vehicle: 
third, registration license fees are raised or lowered so 
that the license fees plus gasoline tax will equal the 
total amount charged against that particular class of 
motor vehicle (step 1). 


Obviously, the crux of the matter comes in the 
first step which is the division of road costs among 





1 Princeton Survey of New Jersey Finance, Princeton University. 
The Allocation of Highway Costs Among Motor Vehicles (Mime- 
ographed), May 21, 1940, Princeton, New Jersey. 
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the various classes of vehicles. It is the well-spring 
from which the other taxes come. It may raise or 
lower registration license fees and it places a limit on 
the rate that can be charged for the gasoline tax as well. 

On January 1, 1940, seven different gasoline tax rates 
existed in the various states.? For instance, the mo- 
torist paid two cents per gallon in Missouri, three in 
California, four in Colorado, five in Arizona, six in 
Alabama, six and one-half in Arkansas and seven in 
Florida. Such non-uniformity finds its counterpart 
in the fact that, as indicated above, at least nine differ- 
ent methods for dividing road costs among motor 
vehicles have been tried by the various state legisla- 
tures—and it is on these methods of division that the 
gasoline tax hinges. Each of the nine fixes the amount 
chargeable against any given automobile at a differ- 
ent figure and none has proved totally satisfactory. 


ARASSED state legislatures, supported by 
equally vexed tax experts, have shifted from one 
method to another in a determined effort to find a true 
measure of highway use—a complex term which 
covers a maze of over-lapping functions as different 
as are the variously designed motor vehicles stream- 
ing daily along our highways. 

In order to divide highway costs with any degree 
of fairness, it is necessary to have a pretty accurate 
picture of the factors which determine them or to 
weigh so far as possible the various elements which 
go to make up highway use. In measuring highway 
use it does not suffice merely to ascertain the number 
of miles which a vehicle travels but it is necessary to 
consider the varying costs of road construction as 
well. For the different classes of automobiles, buses 
and trucks necessitate various kinds of road pave- 
ments in order to support them with a consequent rise 
or fall in road construction costs. 

Such items as purchase of right of way, excavation 
and preparation of subgrade, maintenance, engineer- 
ing and administration are essentials in highway con- 
struction cost. The weather, too, is important, since 
rain, heat and frost will cause concrete pavements to 
crack, buckle, and slide if they are not built to with- 
stand the onslaught of the elements. But in addition, 
highway construction costs are increased or decreased 
by at least three particular aspects of the vehicles 
which use them,’ and which determine the type and 
width of road pavement required. They are the 
vehicle’s speed, its size, and its weight.‘ 


* National Highway Users Conference, Registration Fees and Spe- 
cial Taxes for Motor Vehicles, 1940 Edition, National Press Building, 
Washington, D. C., p. 11. 

*National Highway Users Conference, Effects of Weather and 
Heavy Loads on Pavements, January, 1941, National Press Building, 
Washington, D. C. 

‘Downs, W. S., The Cost of Providing Highways Suitable for 


ae Classes of Vehicles, September 20, 1933, Morgantown, West 
rginia. 
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Americans have evidenced a widespread inclination 
for speed in travel. Increased speed limits over the 
past decade attest to their impatience at travel which 
is slower than that justified by the demands of safety, 
and with increased speed limits have come wider road 
pavements and necessarily higher road costs. In this 
connection, it is a frequent argument that pavements 
must be widened in order to enable the fast-moving 
passenger vehicle to pass the slow-paced truck. 

The size of a vehicle also influences the width of 
road pavements and all forty-eight states have im- 
posed size and weight limitations for motor vehicles. 
In most states the maximum width permitted for any 
vehicle is eight feet and the maximum height is twelve 
and one-half feet. 

Now trucks and buses often reach eight feet, the 
maximum width allowable whereas the private pas- 
senger automobile is usually only about six feet wide. 
It has been estimated that a pavement width of eight- 
een feet is satisfactory for traffic where no buses or 
trucks wider than the private automobile are per- 
mitted, and, since the average road pavement is twenty 
feet wide, it seems probable that buses and trucks are 
responsible for the addition of two feet to the width 
of the average present-day two-lane highway. The 
United States Army sets a minimum width of twenty 
feet for those highways which are of military im- 
portance. Because of the speed of passenger auto- 
mobiles, it is doubtful if highway engineers would 
reduce the width of pavements to be built on main 
roads even if there were no vehicles wider than six 
feet, but the figures speak rather emphatically for 
themselves. 

Weight is the factor which has pyramided the “light 
versus heavy vehicle” controversy with regard to road 
costs. It has established concrete as a material for 
road construction just as the passenger automobile 
outlawed the cobblestone stage of road construction 
and replaced it with macadam. Pavements which for 
years have successfully served large volumes of light- 
weight traffic have failed within a few months when 
subjected to frequent heavily-loaded trucks, and, ex- 
cept on parkways, or where little commercial use is 
made of the highways, it is extremely difficult to pre- 
vent the heavier vehicles from using the highways 
which have been designed and built for lighter loads. 
It is obviously necessary to build highways adequate 
to support the heavier vehicles. 

Through the inventiveness of the automotive en- 
gineer buses and trucks today are designed to over- 
come evils of World War days when heavy trucks, 
equipped with solid rubber tires, played havoc with 
the roads over which they traveled. Low pressure 
balloon tires, springs, shock absorbers, proper distri- 
bution of weight between the axles—all are designed 
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to spare the road as well as the vehicle. But the fact 
remains that in 1914, 0.6 per cent of the total highway 
mileage had high-type surfacing; this ratio had doubled 
by 1921 and had again grown almost four-fold by 
1931.5 

Methods attempting to equalize all the factors which 
go to determine road use are products of widespread 
study and constant groping for a method which will 
divide road costs fairly among motor vehicles. In 
March, 1933, the State of Washington created a spe- 
cial Highway Cost Commission, which in 1935 and 
again in 1937 issued reports on the subject. A special 
state investigative body in New York and those in a 
number of other states have treated various phases 
of the problem and the Bureau of Public Roads, in 
codperation with state highway and tax departments, 
has made studies throwing much light on the con- 
troversy. 

In all the methods for dividing road costs among 
motor vehicles it has been difficult to reconcile the fac- 
tor of vehicle speed because of the difficulties en- 
countered in determining average speeds for the 
different types of vehicles. Two methods, the road- 
occupancy and the speed-ton-mile, have particularly 
attempted to work speed into their calculations. The 
speed-ton-mile method, which has been abandoned, 
was tried by the State of Washington and by the 
Salter Commission in England as well. Both methods 
fail to take vehicle weight into consideration in fixing 
the annual charge. 


NE of the most widely accepted methods for divid- 
ing road costs, the straight-ton-mile method, disre- 
gards the speed factor and divides road costs simply 
according to the weight and annual mileage of the 
vehicles using them. The ton-mile method of allo- 
cating costs is simple, easily applied and understood, 
and requires less basic information than some other 
methods. It has long been accepted as a measure of 
commercial transportation. Bus companies establish 
rates on the basis of passenger miles after passengers 
have been assigned an average weight. Trucking 
concerns and railroads establish freight rates on the 
basis of weight and distance. This method does not, 
however, take into account any differences in cost due 
to such factors of road construction as the thickness 
of pavement required by certain vehicles. 

In addition to the nine methods for dividing road 
costs which at one time or another have been used in 
the United States, recent study has been made of a 
tenth, the root-load-mile method, which has been dis- 
cussed in highway circles for some time. What is be- 
lieved to be the first demonstration of the effect of 





5 Federal Coérdinator of Transportation, Section of Research, 
Public Aids to Transportation, Vol. IV, United States Government 
Printing Office, 1940, Washington, D. C., p. 5. 
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application of the root-load-mile method in propor- 
tioning road costs has just been completed by the 
Princeton Local Government Survey at Princeton 
University. 

In apportioning road costs, the root-load-mile method 
adopts the engineering principle used in the construc- 
tion of road pavements. According to this principle, 
the thickness of a road pavement does not vary in 
proportion to the gross weight of the vehicle but in 
proportion to the square root of the wheel load of that 
vehicle. (Wheel load is the maximum load on any 
wheel.) Thus, a vehicle whose wheel load is 8,000 
pounds requires a pavement which is twice as thick 
as one whose wheel load is only 2,000 pounds. 

The annual root-load-mileage of each vehicle is com- 
puted by multiplying the square root of its maximum 
wheel load by its annual mileage. Then the total 
number of annual root-load-miles for all vehicles is 
divided into the amount to be allocated in order to 
find the root-load-mile rate. This rate, multiplied by 
the annual root-load-mileage of any vehicle, gives the 
cost allocated to that vehicle. In practice, the ve- 
hicles are divided into classes, and the average annual 
mileage for each class is used in place of actual 
mileages. 

The root-load-mile method for apportioning road 
costs has the fault of being an essentially complicated 
formula, a fact which might lead a state legislature, 
to abandon it for the simpler “straight-ton-mile 
method”. It has the virtue of perhaps weighing more 
scientifically the elements which go to make up road 
costs for it is based on both the construction require- 
ments and the actual use in terms of mileage which 
the vehicle makes of the roads. 

The Princeton Survey, in its study of the root-load- 
mile method, undertook a comprehensive study of 
New Jersey highway finance and demonstrated the 
effect of various alternative methods for proportioning 
road costs among motor vehicles, showing how the 
different methods will alter the amounts of registra- 
tion license fees and the gasoline tax in that state. 
The comparison of fees paid by different classes of 
vehicles, according to the method of allocation used, 
is of general interest for it suggests that a similar 
approach to the method of highway finance in other 
states might also yield enlightening results. 

For purposes of illustration, a total annual highway 
cost of $50,000,000 when distributed among the motor 
vehicle users registered in New Jersey in 1938, re- 
sults in annual costs for the various vehicles as follows 
if measured by the present method of division,® the 
ton-mile-method, or the root-load-mile method: 





® Motor vehicle license fees in New Jersey are at present deter- 


mined by the use made of the vehicle and its rated horsepower, 


gross weight or passenger capacity. In addition, a three-cent gaso- 


line tax is imposed in that state. 
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Motor Vehicle License Fees and Gasoline Taxes 


Comparison of Typical Payments under Present System 
with Two Alternates 


———T ypical Payments" 


Class of Gas Total Root-Load- Ton- 
Vehicle Fees Tax Present Mile Mile 
Passenger car $ 11.30 $ 17.43 $ 28.73 $ 38.91 $ 32.70 
Buses 
School 
5000 ...... 24.00 15.20 39.20 40.57 32.33 
i) __—_—_— 60.00 Sone 95.22 74.81 111.93 
Contract carrier 
2()-passenger 30.00 45.63 75.63 99.94 128.44 
50 80.00 75.63 155.63 147.60 271.44 
Common carrier 
20-passenger 30.00 140.07 170.07 306.80 394.31 
50- ' 80.00 276.75 356.75 540.21 993.47 
80- ‘ 140.00 375.81 515.81 684.49 1547.98 
Farmer commercial 
4,000 Ibs... 10.00 5:55 $5.55 16.03 10.71 
10.000 “* ..... 19.50 23:22 42.72 56.91 60.59 
FORO oa 36.00 67.29 103.29 144.13 224.12 
Private trucks 
4000 Ibs...... 20.00 11.07 31.07 32.06 21.41 
10000 ~ ... 39.00 46.41 85.41 113.81 121.18 
2UGeg «jw. 72.00 134.58 206.58 144.13 448.13 
30000 “* .. 99.00 196.80 295.80 198.36 735.42 
For hire trucks 
4,000 Ibs...... 20.00 33.00 53.00 91.94 64.97 
10000 “ ..... 39.00 90.54 129.54 208.01 243.83 
ZUOOO © occ 72.00 203.43 275.43 405.36 701.40 
30,000 “ .. 99.00 298.74 397.74 558.25 1157.78 
For hire trailers 
10,000 Ibs... 39.00 87.99 126.99 208.01 233.71 
Fi) ) | ie 72.00 197.94 269.94 405.36 673.59 
30,000 “ .. 99.00 291.57 390.57 558.25 1116.80 


While the Princeton Survey study was in progress, 
a number of conferences were held with represen- 
tatives of the highway users, the railroads, the petroleum 
industry, the state legislature and governmental agencies. 
Conclusions derived from the undertaking may have 
an important bearing on the methods of highway finance 
in the nation as a whole. 

A test case has been made of the root-load-mile 
method and, in the light of these findings, it remains 
for highway officials and state legislatures to weigh 
carefully the merits and demerits of this way of high- 
way finance. It is certain that there has not been 
general agreement on its nine predecessors and it is 
equally certain that this is the hour for taking decisive 
steps to whip our highway tax problems into shape. 
As defense needs mount higher and higher, increased 
highway costs are inescapable and the problem of 
finding a method which will apportion road costs ac- 
cording to road use becomes increasingly important. 
It is imperative that the method of apportioning those 
costs be decided so that the motor vehicle driver will 
bear only his just share when he pays his annual reg- 
istration fee and gasoline tax. 
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Corporate Earnings and Profits 
[Concluded from page 401] 


for interpreting the two subsections when read together 
as applying only to tax liabilities for “taxable years be- 
ginning after December 31, 1938”. If this is the correct 
meaning, then subsection (c) would amend prior laws 
only to the extent that they might be applicable in deter- 
mining tax liability for years beginning after December 
31, 1938. Assume that A received a distribution from 
corporation X in 1937 and another in 1939. In de- 
termining whether the distributions were from earn- 
ings or profits of corporation X accumulated after 
February 28, 1913, it would be necessary to review 
the earnings and profits of corporation X for many 
past years. Under the interpretation suggested above, 
subsection (c) would operate to amend past Acts for 
the purpose of determining the earnings and profits 
of corporation X during prior years, but A’s tax liabil- 
ity on account of the 1937 distribution would not be 
governed by Section 501(a). That section would con- 
trol only his 1939 liability, and subsection (c) would 
recast past earnings of X for that purpose. 


It is equally possible that the two subsections were 
intended to give full retroactive effect to subsection 
(a) except as to the tax liability of any taxpayer “for 
any year, which, on September 20, 1940, was pending 
before, or was theretofore determined by, the Board 
of Tax Appeals, or any court of the United States.” 
The arguments in favor of complete retroactivity 
would be about as follows: 


Subsection (a) is an amendment to the I. R. C. 
The I. R. C. became effective in 1939 for years be- 
ginning after December 31, 1938. The effect of sub- 
section (b) therefore is to apply subsection (a) as if 
it had been incorporated in the I. R. C. when enacted. 
The corresponding purpose of subsection (c) is to 
amend retroactively all prior income tax laws, not 
merely for the purpose of recasting the earnings and 
profits of the distributor corporation but also for 
determining the tax liability of any taxpayer for past 
years (which are not barred by the statute of limita- 
tions or otherwise) in accordance with the rules of 
subsection (a). 

In support of this latter interpretation it may be 
pointed out that it is improbable that any tax year 
beginning after December 31, 1938 was pending before 
or had been determined by the Board or the courts 
when the Act was passed. Therefore, if the section 
only affected “tax liabilities” for 1939 and thereafter, 
there would be little if any necessity for the excepting 
provisions of subsection (c). 

The 1933 Laws, Ch. 85, p. 184, provided that the 
State Tax Commission should administer the tax pro- 
vided in this law which was the income tax. 
























































































































































































































































































































































































































































































































































































































Invested 


LTHOUGH the excess profits tax is a recent 
creation (diabolical in its complexity), it traces 
its ancestry to a former epoch. And, as in the 

life of every creature, the deeds of the ancestor often 
haunt the descendant long after the forbear’s demise. 
So it will come about that experiences (which, in the 
tax realm, take the form of decisions, regulations, 
statutes) will be resurrected—and the dead past will 
come to life anew. More than a decade ago, the courts 
laid to rest the problem of what constituted the “in- 
vested capital” of a life insurance company—today, 
the skeleton is rattling in the closet. 

During the existence of the former excess profits 
tax statute, the central controversy involved the ques- 
tion whether the legal reserve of a life insurance com- 
pany was a part of its invested capital or whether the 
amount of the legal reserve should be deducted from 
its total assets in arriving at its “invested capital.” 

We propose in this article to exhume the body (of 
law) in order to discover whether, under the presently 
living excess profits tax, the legal reserve of a life 
insurance company must be deducted from its total 
assets in determining its “invested capital.” ? 

Under the Revenue Act of (October 3) 1917, which 
imposed a war excess profits tax upon every corpora- 
tion, partnership and individual, “invested capital” 
was defined in the following terms (so far as pertinent 
in this discussion) : 

“Sec. 207. 

“(a) In the case of a corporation or partnership: (1) Actual 
cash paid in, (2) the actual cash value of tangible property 
paid in other than cash, for stock or shares in such corporation 
or partnership, at the time of such payment, . . . and 
(3) paid in or earned surplus and undivided profits used or 


employed in the business, exclusive of undivided profits earned 
during the taxable year. . . .” 





Did, then, the “legal reserve” constitute “invested 
capital” as so defined? This, in turn, requires a con- 
sideration of the precise nature of the “legal reserve” 
of a life insurance company. 


The Legal Reserve of a Life Insurance Company 
Most life insurance companies conduct their busi- 
ness of life insurance on the “level premium plan,” 





* Certified Public Accountant, New York, N. Y. 


1At the time of this writing, no regulations covering this point 


have been issued. 





What Is a Life Insurance Company’s 
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406 


Capital? 


under which the estimated annual cost of each policy- 
holder’s insurance is averaged, and the maximum 
annual contribution of each policy-holder is uniform 
throughout the life of the policy. The policy-holder 
contributes annually during his early years a sum in 
excess of the natural premium, and such excess pre- 
miums augmented by interest thereon are held by the 
company as a reserve or guarantee fund (called the 
legal reserve) which serves to maintain his insurance 
in his later years when the stipulated level premium 
would otherwise be insufficient to meet the current 
cost of insurance. The premium referred to above is 
the “net premium” without any provision for expenses 
or contingencies, which are met out of an addition to 
the net premium called “loading.” The premium rate 
stipulated in the insurance policy is thus the sum of 
the net premium and the loading. At the end of each 
year the excess of income over disbursements is ascer- 
tained and, after setting aside so much of said excess 
as is required by law for the increase in policy re- 
serves, each policy-holder’s share in the balance is 
computed and returned to him as a “dividend.” 

The state laws require, as a condition precedent 
to the continued transaction of business of a life in- 
surance company, that its assets shall not be less than 
the reserve required by law—the “legal reserve.” The 
legal reserve is not ear-marked or separately invested 
for the company’s assets constitute one general fund. 


The amount of the legal reserve is carried on the com- 
pany’s books as a liability.” 


The Duffy Case 


The leading case involving the question whether 
the legal reserve constitutes invested capital is Duffy 
v. Mutual Benefit Life Insurance Company.* 

In the Duffy case, the taxpayer was a mutual lile 
insurance company having no capital stock or stock- 
holders; its policy-holders constituted its members. 
Its business was conducted upon the “level premium 
plan,” heretofore described. The company’s assets 
consisted solely of premiums, the investment thereo!, 
and the income derived from these investments. The 






necticut General Life Ins. Co. v. Eaton, 218 Fed. 188. 








2Cf. Mutual Benefit Life Ins. Co. v. Herold, 198 Fed, 199; Con- 


3272 U.S. 613, 47 S. Ct. 205, affg. 3 F. (2d) 1020, affg., 295 Fed. 8*1. 
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plaintiff filed an income tax return for the year 1917, 
showing a net income of $1,808,339.33, and paid a tax 
of $108,500.36. The taxpayer also filed an excess profits 
tax return for the year 1917 showing no excess profits 
tax due on its basis of computation. In this return it 
declared its invested capital to be $202,685,846.45, 
which included its legal reserve of $186,258,796. This 
legal reserve consisted of approximately $70,000,000 
premiums contributed by policy-holders and of ap- 
proximately $116,000,000 earnings upon investments. 
The Commissioner of Internal Revenue deducted the 
total legal reserve from the invested capital, allowing 
only $14,719,043.764 as such capital, and levied an 
additional assessment against the company amount- 
ing to $83,779.70, which the company paid under pro- 
test and then brought an action to recover it. The 
deduction, or non-allowance of the legal reserve from 
the invested capital was the basis of the suit. It was 
agreed that if, instead of $14,719,043.76, the com- 
pany’s invested capital had been any sum in excess of 
$25,500,000, no war excess profits tax would have 
been due.® 


Governments Argument 


The Commissioner sought to uphold his disallow- 
ance of the legal reserve as invested capital, on the 
following grounds: 

(a) under subdivisions (1) and (2) of section 207, invested 
capital must be either cash or tangible property paid in for 
stock or shares of the corporation, and that the legal reserve 
is not invested capital within the meaning of those sub- 


divisions since the company had no capital represented by 
stock and shares. 


(b) the legal reserve is not surplus or undivided profits 
within the meaning of subdivision (3) of section 207, because 
the legal reserve represents a present existing liability, an 
indebtedness. 


Insurance Company’s Argument 


The life insurance company maintained that the 
legal reserve of a mutual life insurance company con- 
sisted of assets contributed by the members of the 
corporation for investment as well as protection, to- 
gether with assets earned on such investments and 
reinvested. These assets, invested in the business and 
forming the basis of the enterprise, were, the taxpayer 
contended, in fact, and under the statute invested 
capital. And finally, the company argued, the legal 
reserve was not an indebtedness. It is interesting to 
note that Charles E. Hughes, recently retired Chief 
Justice of the Supreme Court, argued the cause in 
behalf of the taxpayer. 


‘Other disallowances are not here important. The taxpayer did 
not complain of various adjustments by the Commissioner reducing 
the invested capital by the sum of $1,708,006.69. 

* The Revenue Act of October 3, 1917 allowed a minimum deduc- 
tion of 7% of the invested capital for the taxable year (Sec. 203). 
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Decision of the Supreme Court 


The Supreme Court, at the outset, rejected the Gov- 
ernment’s contention that the legal reserve repre- 
sented a present existing liability, notwithstanding 
the stress put upon the fact that it was carried by the 
company on the liability side of its ledger. The court’s 
statement on this point was very explicit. It said, 
after referring to the fact that the legal reserve con- 
stituted “assets of a very permanent character,” repre- 
senting $70,000,000 premiums and $116,000,000 earnings 


upon investments: 


“These assets, thus constituted, have never represented in- 
debtedness any more than the capital of a stock corporation 
subscribed by its stockholders represents indebtedness. Until 
the maturity of a policy, the policy-holder is simply a member 
of the corporation, with no present enforceable right against 
the assets. Upon the maturity of the policy he becomes a 
creditor with an enforceable right. Then for the first time 
there is an indebtedness. See Mayer v. Atty. Gen., 32 N. J. 
Eq. 815, 820-822. In the meantime, each member bears a 
relation to the mutual company analogous to that which a 
stockholder bears to the joint-stock company in which he 
holds stock. In either case, the title to the assets is in the 
corporation and not in the members or stockholders. 

“True, the amount of the reserve is carried on the books 
as a liability, but only as the capital stock of a stock corpora- 
tion is carried on its books as a liability. In both instances, 
it is a form of bookkeeping to balance assets, which in the 
one case is contributed by the members, and in the other by 
the stockholders.” ® 


The court then considered the application of section 
207 of the Revenue Act of 1917, defining invested 
capital, to a mutual life insurance company. The 
court’s decision pivoted on the term “shares” as con- 
tained in the statutory provision, defining “invested 
capital,” viz. : 


“(a) In the case of a corporation or partnership: (1) Actual 
cash paid in, (2) the actual cash value of tangible property 
paid in other than cash, for stock or shares in such corpora- 
tion or partnership, at the time of such payment, . . . .” 


Said the court: 


“The mutual company is not a stock company, and the 
word ‘stock’ may be put aside as having no application to it. 
Tt is clear that since the word ‘stock’ does not describe in- 
terests in partnerships, included expressly along with cor- 
porations in the same paragraph, the word ‘shares’ must be 
held to do so. And if that word is broad enough to include 
partnership interests, it is broad enough to include the interests 
held by members in non-stock corporations. 

“To hold the contrary would be to so limit the application 
of subdivisions (1) and (2) of 207 (a) as altogether to ex- 
clude therefrom those corporations which have no capital 
stock. We cannot suppose that Congress intended such a 
result; but must conclude that it used the word ‘stock’ as 
appropriate in the case of stock corporations and the word 
‘shares’ as appropriate in the case of partnerships and non- 
stock corporations. Such an interpretation does no violence 
to the ordinary meaning of the word, for while it is entirely 
proper to speak of ‘stock’ as ‘shares’ it is equally proper to 
designate the several interests in a common fund as ‘shares’.” * 
(Italics supplied.) 





6 272 U.S. 613, at pp. 618, 619. 
7272 U. S. 613, at pp. 619, 620. 
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And thus the court concluded: 

“To the extent of $70,000,000 the legal reserve consisted of 
‘actual cash paid iv’ by the members. These payments were 
intended for investment, and were invested, to increase the 
resources of the company and thereby reduce the cost of the 
insurance; and it requires no stretch of the realities to say 
that, within the meaning of subdivisions (1) and (2), section 
207 (a), the fund which they created is invested capital. This 
is enough to relieve the company from the payment of any 
war excess profits tax, and it is unnecessary to inquire whether 
the remaining $116,000,000 is to be regarded as earned surplus 
under subdivision (3).”* (Italics supplied.) 

The decision in the Duffy case is therefore authority 
for the proposition that the legal reserve of a mutual 
life insurance company created by premiums paid in by 
policy-holders is “invested capital” where “invested 
capital” is defined as the “actual cash paid in 
for stock or shares in such corporation.” 

Note, however, that the court expressly did not 
decide whether the legal reserve created by earnings 
upon investments (the $116,000,000) constituted “in- 
vested capital” within the meaning of the Revenue 
Act of 1917. 

The principle of the Duffy case has been consistently 
followed by the courts. Thus, in Minnesota Mutual 
Life Insurance Company v. U. S.,° the court declared: 


“The Commissioner allowed as deductible reserve funds, 
required by law, at the close of 1916, the sum of $4,374,834.64. 
The record discloses that at least $2,554,794.50 of the latter 
sum is made up of premium payments paid in for insurance 
policies. The case of Duffy v. Mutual Benefit Life Insurance 
Co., 272 U. S. 613, decided that premium payments received 
as these were should be included in invested capital. There- 
fore, it is apparent that in this instance the increase in the 
company’s invested capital by the amount of premium pay- 
ments precludes the assessment of excess profits for the year 
involved.” 

Before we consider what constitutes the “invested 
capital” of a life insurance company under the excess 
profits tax under the Second Revenue Act of 1940, we 
first desire to examine what constitutes the “invested 
capital” of a stock life insurance company, a situation 
not covered by the Duffy case. 


Stock Life Insurance Companies 

Does the legal reserve (or the part created by pre- 
mium payments) of a stock, as distinguished from a 
mutual, life insurance company constitute “invested 
capital”? A stock life insurance company is one in 
which the initial capital investment is made by the 
subscribers to the stock, and the business is there- 
after conducted by a board of directors elected by its 
stockholders; subject to state laws, the distribution 
of earnings or profits as between stockholders and 
policy-holders is determined by the board of directors. 

Is the principle enunciated in the Duffy case appli- 
cable to stock life insurance companies as well as 
mutual companies? The question of what constitutes 





8 Supra, at p. 620. 
* 66 Ct. Cls. 481; certiorari denied, 279 U. S. 856, 49 S. Ct. 352. 
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the “invested capital” of a stock life insurance com- 
pany was presented in the case of Atlantic Life Insur- 
ance Co. v. Moncure."° 

The taxpayer in this case was a capital stock life 
insurance corporation. The company issued participat- 
ing and non-participating insurance policies and con- 
ducted its business on the “level premium plan.” As 
of January 1, 1917, the company’s invested assets 
amounted to $3,511,889.54, including its legal reserve 
of $2,719,535.47, of which sum $2,234,282.03 consisted 
of premiums paid by the policy-holders, and $485,252.97 
consisted of investment earnings. —The Commissioner 
excluded the legal reserve from the taxpayer’s total 
assets and levied a war excess profits tax for the cal- 
endar year 1917 which the company paid under protest. 
The company then brought suit to recover the excess 
profits tax so paid. It was stipulated that no excess 
profits tax would have been due if the court found that 
as much as $819,234.22 of the company’s legal reserve 
constituted “invested capital.” 

The District Court, in its opinion,” in comparing 
mutual life insurance companies with stock companies, 
observed : 


° outside of the question of distribution of profits, 


the business is conducted in the same general way by each, 
and the ‘reserve’ which each class of company is required by 
law to maintain is made up in the same way and from tlie 
same sources, and subject to the same legal safeguards, and 
is carried on the balance sheets of both companies in the 
same way.” 

The court, accordingly, concluded that the case was 
controlled by the Duffy case: 

“In the Duffy case, the Supreme Court held that a 
policy-holder in a mutual company is a member of the cor- 
poration, and that the premium paid in such circumstances 
constituted cash paid for a share in the reserve, and thus 
constituted the reserve ‘invested capital,’ within the intent of 
the act. The theory of this necessarily was the relationship 
created out of the contract between the company and its 
policy-holders, for obviously there was none other; and since 
the contract in the case of both companies is identical, except 
as to management, it would seem to follow that the same 
principle should apply in each.” ” 

And yet, the district court preferred not to base its 
decision on the Duffy case, but felt constrained to 
decide the issue in favor of the company on the ground 
that the legal reserve constituted “invested capital” 
under the provisions of subdivision (3) of section 297, 
which defined “invested capital” to include “paid i 
or earned surplus and undivided profits used or em- 
ployed in the business.” The Commissioner’s conten- 
tion that the legal reserve “is no more surplus than 
are the deposits in a bank” was completely rejected, 
as was his argument that the legal reserve was a 
present liability, in refutation of which the district 
court quoted the conclusion of the Supreme Court 1n 





10 35 Fed. (2d) 360; affd., 44 Fed. (2d) 167; certiorari denied, 285 
U. S. 823, 51S. Ct. 346, 

1135 Fed. (2d) 360. 
122 Supra, at p. 364, 
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the Duffy case. The district court concluded that the 
legal reserve constituted “paid in or earned surplus” 
(and hence “invested capital” under subdivision (3)) 
in the following language: 

“Tt (the legal reserve) is reserved by law to provide against 
liabilities which are in themselves contingent. In the mean- 
time, it is part and parcel of the assets used in the business 
of the company for purposes of profit, but retained to provide 
for future and contingent liabilities. Until liability occurs, it is 
surplus, because it represents the amount of value of present 
assets over present liabilities.’ (Italics supplied.) 

The opinion of the district court was expressly 
adopted as the opinion of the Circuit Court of Appeals, 
which also contained the following conclusion: 

“The amount paid in by policy-holders and carried in the 
legal reserve of the company was certainly money paid in 
by them for shares in a common fund, a fund maintained 
under legal requirement for their benefit and invested for their 
advantage as well as for the advantage of the company. It 
would thus seem to be invested capital within the clear mean- 
ing of clause 1 of section 207 (a) of the Revenue Act of 1917, 
40 Stat. 306. If, however, that clause be limited in meaning 
to money paid in by stockholders for shares of stock, then 
such payments, with interest earnings thereon, fall clearly within 
the classification of ‘paid-in or earned surplus’ under clause 3.” ™ 
(Italics supplied.) 

This decision, therefore, goes beyond the Supreme 
Court’s decision in the Duffy case which was limited 
to the holding that the legal reserve created by pre- 
mium payments constituted “invested capital” where 
“invested capital” is defined as “the actual cash paid 
in... for shares in such corporation.” The 
Supreme Court specifically stated that it was “unneces- 
sary to inquire whether the remaining $116,000,000 
(investment earnings) is to be regarded as earned 
surplus under subdivision (3).” 


In the Atlantic Life case, the courts, after adopting 
the principle of the Duffy case holding premium pay- 
ments contained in the legal reserve to be invested 
capital under subdivision (1), advanced the further 
ground that “such payments, with interest earnings 
thereon, fall clearly within the classification of ‘paid-in 
or earned surplus’ under clause 3.” It is true that the 
allowance of the premium payments alone (without 
the investment earnings thereon) would have defeated 
the excess profits tax in the Atlantic Life case which 
would have entitled the taxpayer to judgment, but 
the district court preferred to base its decision on the 
ground that the entire legal reserve was “paid-in or 
earned surplus,” and the circuit court agreed that the 
premium “payments, with interest earnings thereon, 
fall clearly within the classification of ‘paid-in or 
earned surplus,’ ” if clause (1) “be limited in meaning 
to money paid in by stockholders for shares of stock.” 
Whether necessary to the decision or not, the courts 
in the Atlantic Life case did advance the principle that 
the entire legal reserve (premium payments plus in- 


'S Supra, at p. 365. 
“44 Fed. (2d) 167. 
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vestment earnings thereon) constituted “paid-in or 
earned surplus.” And, significantly, the Supreme 
Court denied certiorari in the Atlantic Life case. 
And the arguments of the Commissioner that the 
legal reserve did not constitute “paid-in or earned 
surplus” were rejected by the courts. 


If, then, the total legal reserve constitutes “paid-in 
or earned surplus,” it would follow from the nature of 
their source that the premium payments (represented 
in the assets constituting the legal reserve) constitute 
“paid-in surplus” and that the investment earnings 
(represented in the assets constituting the legal re- 
serve) constitute “earned surplus.” 


In the light of the history of the Duffy and Atlantic 
Life cases and in view of the nature and derivation of 
the legal reserve, it is submitted that: 


(1) the legal reserve of a life insurance company (mutual 
or stock) created by premium payments is “cash paid in for 
shares in such corporation” or “paid-in surplus’. 

(2) the legal reserve of a life insurance company (mutual 
or stock) created by investment earnings is “earned surplus”. 


Stock Companies in Process of Mutualization 


There is also a “hybrid” type of life insurance com- 
pany ’twixt stock and mutual. This is a stock life 
insurance company which is in the process of mutualiza- 
tion but has not yet retired all of its outstanding 
capital stock. We are of the opinion that the prin- 
ciples applicable to stock and mutual life insurance 
companies are no less applicable to such “hybrid” 
companies. It is the relationship (to the legal reserve) 
created out of the contract between the policy-holder 
and the company which is controlling, and this rela- 
tionship in the case of all three types of life companies 
is identical (except as to management and the legal 
right of electing directors and officers, which do not 
affect the character of the legal reserve). As the Cir- 
cuit Court stated in the Atlantic Life case: 


“The relationship of the company and the policy-holders to 
the reserve fund, not the right of the latter to the control 


and management of the company, is the determining factor 
99 16 


Invested Capital under the Second Revenue 


Act of 1940 


The statutory definition of “invested capital” under 
the Second Revenue Act of 1940 differs considerably 
in language from the definition of “invested capital” 
under the Revenue Act of (October 3) 1917. Neces- 
sarily, the statutory definition is controlling and it 
thus becomes necessary to examine the statutory 
language of the 1940 Act to determine whether the 
conclusions reached under the 1917 Act as to the legal 
reserve are applicable to the existing excess profits 
statute. 





15 Certiorari denied, 283 U. S. 823, 51S. Ct. 346. 
1644 Fed. (2d) 167. 
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So far as pertinent to our problem, the 1940 Act 
(section 718 (a) thereof) defines “invested capital” in 
the following terms: 


“MONEY PAID IN.— 

“(1) Money previously paid in for stock, or as paid-in 
surplus, or as a contribution to capital; .. . 

“(4) EARNINGS AND PROFITS AT BEGINNING OF 
YEAR.— 

“The accumulated earnings and profits as of the beginning 
of such taxable year; ‘~ 


Premium Payments Included in Legal Reserve 

To be included in “invested capital” under this 
definition, the premium payments included in the legal 
reserve must fall within clause (1) which applies to 
“money paid in.” Clause (1) has three categories: 

(A) Money previously paid in for stock. 

(B) Money previously paid in as paid-in surplus. 

(C) Money previously paid in as a contribution to capital. 

Such premium payments clearly do not fall within 
category (A) either in the case of the mutual or the 
stock life insurance company ; the mutual company is 
not a stock company and the word “stock” has no 
application to it; the policy-holders in a stock com- 
pany do not pay premiums “for stock.” 

The term “shares” which played so important a role 
in the Duffy case does not appear in clause (1) at all, 
yet the reasoning of the Supreme Court in the Duffy 
case supports the conclusion that such premium pay- 
ments fall within category (C), “money previously 
paid in as a contribution to capital.” For the fund 
which such premium contributions create is surely 
“capital,” for these premium contributions are in- 
tended for capital investment and are, in fact, in- 
vested. Just as category (A), “money previously paid 
in for stock” is appropriate in the case of stock cor- 
porations, category (C) is appropriate in the case of 
non-stock corporations. A non-stock corporation has 
“capital” no less than a stock corporation. In this 
connection, a recent decision of the Supreme Court, 
holding that a life insurance company was entitled in 
computing its taxable income to a deduction for dis- 
ability reserves as “reserve funds required by law,” 
stated in connection with premium receipts: 


“Tt had long been pointed out to Congress that these re- 
ceipts, except as to a very minor proportion of each premium, 
were not true income but were analogous to permanent 
capital investment.” 


Under the Atlantic Life case and from our prior 
analysis, there is ample authority to maintain that 
such premium payments constitute “paid-in surplus” 
and thus fall clearly within category (B), “money pre- 
viously paid in as paid-in surplus.” 

It is submitted, therefore, that premium payments 
included in the legal reserve of a lite insurance com- 
pany (stock or mutual) constitute “invested capital” 





17 Commissioner of Internal Revenue v. Oregon Mutual Life In- 
surance Co., 61 S. Ct. 207, 40-2 ustc { 9829. 
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within the meaning of the excess profits tax of the 
Second Revenue Act of 1940, defining invested capital 
as “money previously paid in 

surplus, or as a contribution to capital.” 


as paid-in 


Investment Earnings Included in Legal Reserve 


The definition of “investment capital” under the 
existing excess profits tax, so far as pertinent to the 
investment earnings included in the legal reserve, 
concerns clause (4) of Section 718 (a) of the Second 
Revenue Act of 1940. This clause defines “invested 
capital” to include: 

“(4) EARNINGS AND PROFITS AT BEGINNING OF 
YEAR.—The accumulated earnings and profits as of the be- 
ginning of such taxable year; .. .” 

The 1917 Act,?® it will be recalled, employed the 
terms “paid in or earned surplus and undivided profits 
used or employed in the business’—a definition hardly 
more liberal than the quoted clause (4) of Section 
718 (a) of the 1940 Act. Under the existing excess 
profits tax a determination must be made of “accumu- 
lated earnings and profits.” The investment earnings 
included in the reserve are derived from “accumulated 
earnings and profits” and, since it has been held that 
the legal reserve does not represent an indebtedness, 
the investment earnings included in the legal reserve 
would not be excludable as such in the computation 
of invested capital.’ 


Conclusion 


From the foregoing analysis we conclude, therefore, 
that the total legal reserve of a life insurance com- 
pany (mutual or stock), consisting of premium con- 
tributions and investment earnings, is not required to 
be deducted as such in the determination of its “in- 
vested capital” under the excess profits tax of the 
Second Revenue Act of 1940. 


Since 1919 gasoline taxes levied by State and Fed- 
eral Governments have cost consumers in excess of 
$10,000,000,000. 

Taxes paid in 1940 to the Federal Government 
on gasoline, lubricating oil and the transportation 


of petroleum through pipe lines 
$10,000,000,000. 

Taxes took 20 per cent of the national income of 
the United States during the year ended June 50, 
1940, it has been estimated by the U. S. Bureau of 
the Census.—Tax Economics Bulletin. 


approximated 





18 Sec. 207 (a) (3). 


1# The determination of the amount of ‘‘accumulated earnings 2nd 
profits’’ would require consideration of the proper charges thereto 
which may find their way as credits to the legal reserve; items 
such as capital gains and losses not reported for tax purposes, !"- 
crease or decrease in book value of assets not represented by allow- 
able depreciation, restoration of inadmissible assets, etc., may De 
involved. 








tal 
col 


ha 






gS 
ec] 
at 
3S, 
ve 


On 





The Taxation of Bank Shares under the 


Michigan System of Specific Taxes 


HE GREAT failure in American taxing sys- 
tems to reach intangible personal property 
under the general property tax led to the es- 

tablishment of classified property taxation. State 

constitutional provisions limiting property taxation 
have retarded the development of substitute methods 





Martin Saxe 


by requiring uniformity in taxation and assessment 
at cash value. 

The Michigan Constitution (Art. 
provides: 


10, Sec. 3) 


“The legislature shall provide by law a uniform rule of 
taxation, except on property paying specific taxes, and taxes 
shall be levied on such property as shall be prescribed by 
law: Provided, That the legislature shall provide by law a 
uniform rule of taxation for such property as shall be assessed 
by the state board of assessors, and the rate of taxation on 
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such property shall be the rate which the state board of 
assessors shall ascertain and determine is the average rate 
levied upon other property upon which ad valorem taxes are 
assessed for state, county, township, school and municipal 
purposes.” 


By Art. 10, Sec. 4: 


“The legislature may by law impose specific taxes, which 
shall be uniform upon the classes upon which they operate.” 


By Art. 10, Sec. 7: 


“All assessments hereafter authorized shall be on property 
at its cash value.” 

In construing the 1939 Act imposing on owners 
of intangible personal property an annual tax on each 
item of such property (which intangible personal 
property is exempted from all general property taxes 
under the laws of the state), the Supreme Court of 
Michigan has held that the uniform rule provision 
contained in Art. 10, Sec. 3, in respect of ad valorem 
taxes, does not apply to specific taxes and that the 
provision for assessments at cash value relates to 
assessments by the State Board of Assessors upon the 
rate basis provided by Art. 10, Sec. 3, and not to a 
specific tax imposed by enactment of the Legislature. 
The Court holds that a specific tax is sufficiently uni- 
form if all within a given class are treated alike; that 
the tax on the owners of intangible personal property 
under the 1939 Act is levied directly by legislative 
enactment and is a specific tax authorized by Art. 10, 
Sec. 4, of the Constitution.* 

It is to be noted that there is a clear distinction be- 
tween specific taxes levied directly by enactment of 
the Legislature and specific taxes assessed by the 
State Board of Asessors where the rate of taxation on 
such property shall be the rate which the State Board 
of Assessors ascertains and determines is the average 
rate levied upon other property upon which ad va- 
lorem taxes are assessed for state, county, township, 
school and municipal purposes. 


Thus under the Michigan system of specific taxes 
the State Board of Assessors, composed of State Tax 





* Attorney at law, New York City (Saxe, Cole & Anderson), for- 
merly, Chairman Committee on Taxation in New York State Con- 
stitutional Conventions of 1915 and 1938; President, New York State 
Tax Commission (1915-1918); member New York State Senate Com- 
mittee on Taxation (1905-1909); Asst. Corp. Counsel of New York 
City in Charge of Bureau for Collection of Arrears of Personal 
Taxes (1902-1904). 


1 Shivel v. Vidro, 294 N. W. 78. 
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Commissioners and the Governor, levies a specific tax 
on public service corporations, including railroad, 
union station, telephone, telegraph, sleeping car, ex- 
press, car loaning, stock car, refrigerator car, and fast 
freight line companies. Such tax is based upon the 
average rate of tax levied on other property for state 
and local purposes. 

Under the Act of 1939 (No. 301) and since January 
1, 1940, all intangible personal property belonging to 
owners domiciled in Michigan and not having a busi- 
ness situs out of the state, and all stocks in banks, 
trust companies, building and loan and savings and 
loan associations in the state regardless of the owner’s 
domicile, are subjected to an annual specific tax at 
the rate of 1/10 of 1% of face or par value if it is 
non-income producing, otherwise at the rate of 6% 
of the income, but not less than 1/10 of 1% nor more 
than 3/10 of 1% of the face or par value. The tax is 
prorated for intangibles owned for less than a year 
and each taxpayer is allowed a general deduction of 
$7.00 from the total tax. 


HE statute also provides for various exemptions 
from the annual specific tax on intangibles with par- 
ticular consideration to avoid double taxation under the 
Act. For instance, exemption is provided for that pro- 
portion of each taxable share of capital stock or the 
dividends thereon which the corporation’s property 
both tangible and intangible owned or used in Michi- 
gan is of the entire property of such corporation 
wheresoever located. In the case of bank stock the 
extent of the exemption of each share is limited to 
that proportion of each such share or of the dividends 
thereon which the total of the tangible property of 
the bank taxable to it in the state and the exempted 
intangible property is of the entire property of the bank. 
Taxpayers are required on or before sixty days after 
the end of the tax year to make a verified return to 
the State Tax Commission, showing the intangible 
personal property subject to taxation and remit the 
amount of the tax covering the tax payable for the 
preceding tax year. 

All shares of stock in banks, building and loan 
associations, savings and loan associations, and trust 
companies doing business in the state under whatso- 
ever authority organized are deemed to have a situs 
in the state for the purpose of the Act. The tax on 
such shares is computed in the same manner as that 
imposed on other shares of stock subject to taxation 
under the Act. 

Each bank or trust company is required within 
sixty days after the end of the tax year to make a 
verified return, showing the amount of dividends, if 
any, paid on its shares during the preceding calendar 
year, the amount of capital and surplus represented by 
such shares and its computation of the tax payable 
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with respect to its shares for the preceding year. Each 
bank or trust company may also, as agent for the 
owners of its shares, remit with such return the 
amount of the tax and the remittance may be charged 
against the shares so taxed. 

Under the Act the term “intangible personal prop- 
erty” specifically comprehends accounts receivable, 
money on hand or on deposit, interest bearing obliga- 
tions for the payment of money, including bonds, 
certificates of indebtedness, debentures, notes, and 
certificates of deposit, shares of stock in corporations 
and associations, and any and all other credits and 
evidences of indebtedness. Hence, all forms of moneyed 
capital employed in operations and transactions in 
which banks use their funds are, when held by indi- 
viduals and corporations other than banks, subjected 
to a specific tax to the same extent as bank shares. 

We come now to the consideration of Section 5219 
of the U. S. Revised Statutes for the state taxation 
of national banking associations by which it was in- 
tended to comprehensively control the subject and 
thus to furnish the exclusive rule governing the state 
taxation of those banks.? Section 5219 of the U. S. 
Revised Statutes, as amended,’ provides for alterna- 
tive methods of taxation as follows: 


(1) A tax on the shares; 

(2) Inclusion of the dividends derived therefrom in the 
taxation of income of an owner or holder thereof; 

(3) Taxation of the bank on its net income; 

(4) Taxation of the bank according to or measured by its 
entire net income from all sources. 


The authority to employ the alternative methods is 
conditioned upon compliance with the following 
provisions: 

(a) In the case of a tax on the shares, the tax imposed 


shall not be at a greater rate than is assessed upon other 
competing moneyed capital; 

(b) In case dividends derived from the shares are taxed, 
the tax shall not be at a greater rate than is assessed upon 
the net income from other moneyed capital; 

(c) In case of a tax on the bank’s net income, the rate 
shall not be higher than that upon other financial corporations 
nor higher than the highest of the rates upon mercantile, 
manufacturing and business corporations; 


(d) In case of a tax on the bank according to or measured 
by its entire net income from all sources (including tax-ex- 
empt securities) the same comparative limitations as found 
in (c) apply. 

When the third or fourth method of taxing, subject 
to conditions (c) and (d) respectively, is employed, 
and the taxing state “also imposes a tax upon the in- 
come of individuals, (it) may include in such indi- 
vidual income dividends from national banking associ- 
ations located within the state on condition that it 
also includes dividends from domestic corporations 
and may likewise include dividends from national 
banking associations located without the state on 





2 Bank of California National Association v. Richardson, 248 U. S. 
476. 


Bee. $48, ‘Tit. 12, C, 4, U.S. C..A. 








an 





ch 
he 
he 


ed 


its 


$ 1s 


ing 


sed 
ther 


xed, 
pon 


rate 
ions 
tile, 


ired 
-@x- 
und 


ject 
ved, 
- in- 
ndi- 
oci- 
it it 
ions 
ynal 


on 









July, 1941 


condition that it also includes dividends from foreign 
corporations, but at no higher rate than is imposed 
on dividends from such other corporations.” 


The Act of June 3, 1864* amending the National 
Bank Act of February 25, 1863, the source of Sec- 
tion 5219 of the U. S. Revised Statutes reads, in part, 
as follows: 


‘ 


‘Provided, That nothing in this act shall be construed to 
prevent all the shares in any of the said associations held by 
any person or body corporate from being included in the 
valuation of the personal property of such person or corpo- 
ration in the assessment of taxes imposed by or under state 
authority, at the place where such bank is located, and not 
elsewhere; but not at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of 
such state: “y 


By Act of February 10, 1868° the original enact- 
ment was amended to read as follows: 


“That the words ‘place where the bank is located, and not 
elsewhere,’ in Section 41 of the act to provide a national 
currency, approved June 3, 1864, shall be construed and 
held to mean the state within which the bank is located; and 
the legislature of each state may determine and direct the 
manner and place of taxing all the shares of national banks 
located within said state, subject to the restriction that the 
taxation shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of 
such state: And provided always, That the shares of any na- 
tional bank owned by nonresidents of any state shall be 
taxed in the city or town where said bank is located, and not 
elsewhere.” 


Under the general revision of the federal laws in 
1878, the above Act of 1864 as amended by the Act of 
1868 became Section 5219 of the U. S. Revised Stat- 
utes and read in part as follows (italics denote 
change) : 


“Nothing herein shall prevent all the shares in any asso- 
ciation from being included in the valuation of the personal 
property of the owner or holder of such shares, in assessing 
taxes imposed by authority of the state within which the asso- 
ciation is located: but the legislature of each state may deter- 
mine and direct the manner and place of taxing all the shares 
of national banking associations located within the state, subject 
only to the two restrictions, that the taxation shall not be at a 
greater rate than is assessed upon other moneyed capital in 
the hands of individual citizens of such state, and that the 
shares of any national banking association owned by nonresi- 
dents of any state shall be taxed in the city or town where 
the bank is located, and not elsewhere. . . .” 


By Act of March 4, 1923, Section 5219 was amended 
to read in part as follows (italics denote change in 
old matter) : 


“Sec. 5219. The legislature of each state may determine and 
direct, subject to the provisions of this section, the manner 
and place of taxing all the shares of national banking asso- 
ciations located within its limits. The several states may tax 
said shares, or include dividends derived therefrom in the 
taxable income of an owner or holder thereof, or tax the 
income of such associations, provided the following conditions 
are complied with: 


“1. (a) The imposition by said state of any one of the 
above three forms of taxation shall be in lieu of the others. 


_ 


*C. 106, 13 Stat. 111. 
°C. 7, 15 Stat. 34. 
*C. 267, 42 Stat. 1499. 
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“(b) In the case of a tax on said shares the tax imposed 
shall not be at a greater rate than is assessed upon other mon- 
eyed capital in the hands of the individual citizens of such 
state coming into competition with the business of national 
banks: Provided, That bonds, notes, or other evidences of in- 
debtedness in the hands of individual citizens not employed or 
engaged in the banking or investment business and representing 
merely personal investments not made in competition with such 
business, shall not be deemed moneyed capital within the meaning 
of this section.” 

And this Act also added the additional alternative 
methods of the taxation of the net income of the bank 
and the taxation of the dividends upon the conditions 


above described. 


The Act of March 25, 1926,7 added the fourth 
alternative method, the taxation of the bank accord- 
ing to or measured by its entire net income from all 
sources (including tax-exempts) with the same limi- 
tations as under the third method. 


In 1864 when the statute was first enacted substan- 
tially all of the states subjected all property to the 
general property tax; that is, all property within a 
given taxing district was taxed at the same rate and 
upon the same percentage of its value. Intangible 
property under this system was taxed at the same 
rate as real estate and tangible personal property. 
Shares of national banks fall naturally into the same 
class as other intangibles and were taxed at the same 
rate. 


ROM the language in the opinion of the United 
States Supreme Court in People v. Weaver,’ the 
thought has become fixed in some minds that the taxa- 
tion of the shares under the authority of Section 5219 
is limited to an ad valorem tax. The Court there said: 


“The section to be construed begins by declaring that these 
shares may be ‘included in the valuation of the personal 
property of the owner, in assessing taxes imposed by author- 
ity of the state within which the association is located.’ This 
valuation, then, is part of the assessment of taxes. It is a 
necessary part of every assessment of taxes which is governed 
by a ratio or percentage. There can be no rate or percentage 
without a valuation. This taxation, says the act, shall not 
be at a greater rate than is assessed on other moneyed 
capital. What is it that shall not be greater? The answer is, 
taxation. In what respect shall it be not greater than the rate 
assessed upon other capital? We see that Congress had in its 
mind an assessment, a rate of assessment, and a valuation; and, 
taking all these together, the taxation on these shares was not 
to be greater than on other moneyed capital.” 


In the recent “Answers of the American Bankers 
Association” in reply to a questionnaire of the United 
States Senate Committee on Banking and Currency, 
with respect to the state taxation of national banks, 
it is stated: 

“From 1864 to 1923 the ad valorem share tax was the only 
method of taxing national banks authorized, and that method 
is still used in thirty-two of the states, although half of them 


have adopted the classified intangible property tax at a low 
rate in place of the general property tax. .. .” 


™C. 88, 44 Stat. 223. 
® 100 U. S. 539 (1879). 
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Under the Michigan Act of 1939 non-income pro- 
ducing intangibles are taxed on face or par value but 
income producing intangibles are taxed on their in- 
come. Both bank stocks and other competing 
moneyed capital are taxed substantially by the same 
method and to the same extent. However, bank 
stocks are usually income producing and their divi- 
dends are the important factor. 

Section 5219 says: 

“The several states may tax said shares, or include dividends 
derived therefrom in the taxable income of an owner or holder 
thereof, 4 
Ilence, the question arises whether Section 5219 au- 
thorizes such a choice as the taxation of the shares at 
par or face value when they are non-income producing 
and the taxation of the dividends when the shares are 
income producing providing the tax shall not be less 
than 1/10 of 1% nor more than 3/10 of 1% of face or 
par value. 

Chief Justice Smith in his dissenting opinion in 
Mississippi State Tax Commission v. Brown ® observes: 

“In order for a state which taxes national banks in one 
of four ways provided by the federal statute to include also 
dividends from their shares of stock in the taxable income 
of the owners thereof, three things must concur: (1) The 
state must impose ‘a tax on or according to or measured by 
the net income of, or a franchise or excise tax on, financial, 
mercantile, manufacturing, and business corporations organ- 
ized under its own laws or laws of other states;’ (2) must 
impose a tax on the income of individuals; and (3) include 
therein ‘dividends from domestic corporations,’ etc.” (Italics 
supplied.) 

In Bank of California v. City of Portland,’® Chief 
Justice Bean says: 


“ 


: Congress has restricted state taxation of national 
banks to one of the four methods set forth in Section 5219, 
U. &. &. S., a8 amended (12 U.S. C. A. Sec. 546): . . . .” 


The title of Public Act No. 301 of Michigan states 
it is 

“AN ACT to provide for the imposition and the collection 
of a specific tax upon the ownership of intangible personal prop- 
erty; .. .” (Italics supplied.) 

By Section 2 of the Act the tax is “ levied 
upon each owner of intangible personal property 

” (Italics supplied.) 

In Shivel v. Vidro™ the Supreme Court of Michi- 
gan Says: 

“Section 1 (b) of Act No. 301, Pub. Acts 1939, imposes a 
specific tax on intangible personal property such as ... .” 
And also says: 

“The tax is specific, being levied directly by legislative 
enactment upon ownership of designated personal property 

For the definition of a specific tax the Court quotes 


from 1 Cooley on Taxation, 4th Ed. p. 143, Sec. 52, 
as follows: 





® 188 Miss. 483, at p. 513. 
1° 69 P. (2d) 273, at p. 279. 
1 2904 N. W. 78. 
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“A specific tax is one which imposes a specific sum hy 
the head or number, or by some standard of weight or meas- 
urement, and which requires no assessment beyond a listing 
and class‘fication of the subjects to be taxed. A poll or 
cap‘tation tax is always specific. Property taxes may he 
either specific or ad valorem, although they are almost 
invariably ad valorem and in some states the constitution 
forbids property taxes other than ad valorem.” 

The Court answering certain questions which it had 
requested counsel to consider and brief, states: 


“The income basis for measuring the tax does not constitute 
an income tax. 


“As stated in Young v. Illinois Athletic Club, 310 Ill. 75; 141 
N. E. 369, 371; 30 A. L. R. 985: 


“*An income tax is an assessment upon the income of 
the person and not upon any particular property from which 
that income is derived.’ ” (Italics supplied.) 

Hence, the Court decides that the Michigan specific 
tax on intangibles is not an ad valorem tax on non- 
income producing intangibles nor an income tax «n 
income producing intangibles. 

Considering the taxation of national bank shares in 
the light of the provisions of Section 5219 we must 
look through the form to the substance and to the 
practical operation and effect of the tax, regardless 
of what the legislature or the state courts may call it. 
So looking through the form to the substance, it would 
seem that in practical operation and effect the divi- 
dends of such shares are taxed subject to minimum 
and maximum face or par value tax limitations upon 
the shares. 

Michigan imposes no tax upon individual or cor- 
porate income. Section 5219 provides that if the 
shares are taxed the alternative methods under which 
the dividends may be taxed are not available and 
vice versa. The dividends on national bank shares 
may only be taxed by their inclusion in the taxation 
of the income of the owner or holder; and also where 
the national banks are taxed on their net income or 
according to or measured by it and the dividends of 
other corporations are also included under an indi- 
vidual income tax. 


In Shivel v. Vidro, the Court was not called upon to 
decide the question of the effect of the Michigan spe- 
cific tax on intangibles with respect to the taxation of 
national bank shares thereunder. 


HE suggestion of the specific tax for bank shares 

was made to Congress over ten years ago. ‘The 
Goodwin Bill, introduced in the House of Representa- 
tives December 18, 1929 (H. R. 7752), provided for a 
specific tax on the shares as a fifth alternative method. 
That provision was as follows: 

“(e) In case of a specific tax on the shares of a national 
banking association the base of the tax on each share shall 
be determined by adding together the total dividends paid to 
the stockholders during the preceding year and the amount 
by which the capital, surplus, and undivided profits at the 
end of such year exceed the capital, surplus, and undivided 
profits at the beginning of such year, so far [Turn to page 448] 
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New York 
Special Tax Commissions 

On February 13, 1862, a joint select committee was 
authorized to revise and amend the assessment laws 
of the state. 

Report: 

1863, Senate Document No. 30, Feb. 2, 1863, 23 p. 

The 1870 Laws, Concurrent Resolution, p. 1249, 
directed the Governor to designate and appoint three 
persons to revise the laws for the assessment and 
collection of taxes and to report to the next legislature 
ten days after the commencement thereof. The 1871 
Laws, Ch. 715, appropriated money for these commis- 
sioners and provided that the commissioners should 
report to the next session of the legislature a draft of 
a tax law with estimates of expenses and collections 
thereunder. 

Report: 

1871, Assembly Document No. 39, Feb. 16, 1871, 154 p. 

In 1881, the Assembly Journal, p. 199, authorized 
the Governor to appoint a commission of not less than 
three nor more than seven citizens to aid already ex- 
isting joint committees in amending and revising laws 
of assessment and taxation. 

Report: 

1881, Assembly Document No. 124, May 26, 1881, 7 p. 

The laws of 1892, Vol. 1, Ch. 660, p. 1216, appropri- 
ated money for compensation of two counsel who 
would be appointed by the Governor to examine the 
laws of New York and other states relating to taxa- 
tion and to report to the next legislature before Feb- 
ruary 1, as to the results of their investigations with 
recommendations for legislation regarding assessment 
and taxation. 

Report: 

1893, Assembly Document No. 54, Feb. 3, 1893, 26 p. 

On April 21, 1892, in the Assembly Journal, 1892, 
p. 2524, a joint committee was appointed for purposes 
of examination for state and local purposes. 

Report: 

1893, Assembly Document No. 69, March 17, 1893, 602 p. 





* Continued from the June issue. 


** Assistant Professor of Law, and Librarian, Cornell Law School, 
Ithaca, N. Y. 





STATE TAX COMMISSIONS~ 
Their History and Reports* 


By LEWIS W. MORSE* 
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The 1898 Laws, Vol. 2, Ch. 614, p. 1409, directed the 
Governor to appoint a commission of five + to collate 
and report facts concerning the taxation of property 
with a summary of conclusions to be drawn therefrom 
and to suggest changes as they deemed advisable in 
the statutes of the state relating thereto, and to pre- 
sent their final report to the legislature on or before 
January 15, 1899. 

Laws of 1906, Vol. 1, Ch. 346, p. 895, provided for a 
commission of fifteen to inquire into the subject of 
taxation and assessment for state and local purposes 
and the expediency of amending the laws to provide a 
more equal and just system of raising necessary pub- 
lic revenues and to report to the next legislature on 
or before January 15, 1907, as to the results of their 
investigations with bills to carry out their recommen- 
dations. 

Report: 

1907, Senate Document, Vol. 5, No. 11. 

The 1913 Laws, Vol. 3, Ch. 791, p. 2022, directed the 
Governor to appoint a commission of five to act with 
the State Board of Tax Commissioners in preparing a 
codification and revision of the tax law and other laws 
amendatory thereto and relating to the subject of 
taxation. 

The 1915 Assembly Journal, p. 2865, on April 24, 
1915, appointed a committee of six senators and six 
assemblymen to investigate and determine what leg- 
islation was necessary to afford relief to New York 
City in relation to a division of taxation for local and 
state purposes and also to see how local expenditures 
were impairing value of real estate. 

Report: 

1916, Senate Document No. 25, Feb. 7, 1916, 56 p. 

3y joint resolution in the Senate Journal, 1915, p. 
48, a joint legislative committee of three senators and 
five assemblymen were appointed to examine laws of 
the state and other states in regard to taxation to in- 
vestigate systems and methods of taxation. This 
committee was the predecessor to the Davenport 
Committee. 

Reports: 
1916, Senate Document No. 26, Feb. 14, 1916, 295 p. 


+ “This commission was never appointed.’’—Hasse’s Index, New 
York, p. 516. 
t ‘‘We have never been able to find. . . a report.’’—Letter dated 


April 1, 1941, from the Department of Taxation and Finance, AIl- 
bany, New York. 
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1916, Minority Report, Senate Document No. 29, Feb. 18, 
1916, 46 p. 

1917, Senate Document No. 43, March 18, 1917, 36 p. 

1918, Senate Document No. 43, March 12, 1918, 23 p. 

Laws of 1917, Ch. 133, p. 253, authorized the Gov- 
ernor to appoint a commission of seven members to 
meet representatives of other states to consider the 
relation of the State and Federal Governments in 
respect to taxation in view of establishing a reasonable 
division between sources of state taxation and sources 
of federal taxation. 

Report: 

1918, Senate Document No. 4, Jan. 9, 1918, 10 p. 

A joint committee of the Senate and Assembly was 
created in the Assembly Journal, 1919, Vol. 1, p. 120. 
Three members of each house committee on taxation 
and retrenchment were appointed to form a joint com- 
mittee to investigate the subject of taxation and to 
prepare remedial legislation. This committee was 
known as the Davenport Committee. 


Reports: 
1920, Legis. Doc. No. 80, April 1, 720, 155 p. 
1921, . “No. 57, Jan. 1, ’21, 67 p. 
1922, “: “ No. 72, March 1, ’22, 383 p. 
1923, = “ No. 55, Feb. f, °23,.310 0. 
1924, = “ No. 91, April 1, ’24, 180 p. 
1925, is “ No. 97, Feb. 15, ’25, 259 p. 
1926, ° “ No. 68, Feb. 11, ’26, 157 p. 
1926, ” “ No. 69, Feb. 15, ’26, 22 p. 
1926, _ “No. 70, March 1, ’26, 104 p. 
1927, = “ No. 86, Feb. 15, ’27, 260 p. 
1928, . ‘ No. 66, Feb. 1, ’28, 130 p. 
1929, 2 “No. 60, Feb. 1, ’29, 80 p. 


The Laws of 1925, Ch. 1, p. 1, created a temporary 
commission to investigate the relationship between 
the port authority and respective municipalities where 
there was situated property of the port authority in 
respect to question of taxation of such property. 

Reports: 

1926, Legis. Doc. No. 90, March, ’26, 38 p. 
1926, > “ No. 53, Dec. 29, ’26, 10 p. 

Laws of 1930, Ch. 726, p. 1325, created a temporary 
state commission of nine to report to the legislature 
on or before February 15, 1931, a bill or bills to pro- 
vide for a system of taxation which should reasonably 
distribute the tax burden and relieve the present sources 
of revenue which bear a disproportionate share of the 
tax burden. The Laws of 1931, Ch. 12, continued this 
commission to February 15, 1932, providing for a re- 
port to the 1932 Legislature and added the duty of 
making a thorough study of the tax laws and the 
subject of tax laws in general and to consider possible 
economies consistent with efficiency in collecting and 
expending public moneys and to examine the method 
of apportioning state revenue and aid to the different 
localities. The 1932 Laws, Ch. 41, continued this 
commission to February 15, 1933, and provided for a 
report by it to the 1933 Legislature. The 1933 Laws, 
Ch. 18, continued this commission to February 15, 
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1934, and provided for a report to the legislature on 
or before that date. The 1934 Laws, Ch. 14, con- 
tinued this commission to February 15, 1935, and in 
addition directed it to make a survey of county, town, 
and other units of local government towards eliminat- 
ing waste, duplication, and inefficiency. The commis- 
sion was ordered to make a report of its proceedings 
with recommendations to the 1935 Legislature. The 
1934 Laws, Ch. 843, directed this commission to make 
a study of the governmental structures of counties, 
cities, and towns and other governmental units and 
prepare for submission by the legislature to the elec 
torate of such units alternative forms of government 
adopted to such units in the light of present day so- 
cial, economic, and governmental needs. It was or- 
dered to report to the legislature on or before February 
15, 1936, and the time for making its report was ex- 
tended to that date. Laws of 1936, Ch. 14, extended 
the life of this commission to February 15, 1937, and 
also extended the time for making its report to that 
date. Laws of 1937, Ch. 10, extended the above com 
mission and time for making its report to April 15, 
1937. 

Laws of 1938, Ch. 505, p. 1282, created a commission 
of two senators, two assemblymen, three members to 
be appointed by the Governor, and one member ex 
officio from the State Tax Commission to continue the 
work of this commission. 


Reports of the New York State Commission for the 
Revision of the Tax Laws 

















No. of Paging 
Year Title Date Report 
1931 Legis. Doc. 62 Jan. 15, 1931 Prelim. 22 p 
1932 a “62 Jan. 26, 1932 2nd Pt. 1 75 p 
1932 ie *“* 77 Feb. 15, 1932 2nd Pt. 1-4 xxili- 
(2)+3-269 a j-t- (2)+3-29+ (2)+3-81-+4 


(2)+3-79+ (2)+3-664+ (2)+3-1174+ (2)+3-30- 
(2)+3-59+ (2)+3-37-+4+ (2)+3-39-4- (2)+3-106 


(2)+3-27+ (2)+3-19-4+ (2)+3-27+ iii+78 p 

1933 ' ‘* 56 Feb. 15,1933 3rd (1)+3-216 p 
1934 ” ‘** 56 Feb. 15, 1934 4th (1)+3-104 p 
1935 7 ** 62 Jan. 31,1935 5th (1)+3-78 p 
1935 sty ‘“ 63 Feb. 6, 1935 6th (1)+3-695 p 
1936 - ‘“* 54 Feb. 6,1936 7th (1) +ii-xii 
+368 Pp 

1937 " ‘* 61 Jan. 27, 1937 8sth (1)+3-47 p 
1937 ” ‘* 62 Jan. 27,1937 9th (1)+3-68 p 
1937 ¥ ** 63 Jan. 27, 1937 10th (1) +iii-xviii 
+270 p 

1938 55 Jan. 10, 1938 lith 34 p 
1938 71 Mar. 8, 1938 12th 40 p 


Laws of 1935, Ch. 184, p. 62, created a temporary 
commission to make a comprehensive study and analysis 
of state aid to municipal subdivisions of the state. 

Report: 

1936, Legis. Doc. No. 58, Feb. 1, 1936, 357 p. 

Senate Journal, 1935, Vol. 2, p. 2027, appointed a 
joint legislative committee of three from the Senate 
and four from the Assembly to make an examination 
and study of advisability of authorizing local taxation 
of state property and the news of the municipality in 
respect thereof. 

Report: 

1936, Legis. Doc. No. 120, 22 p. 
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On May 17, 1937, a committee was appointed by 
joint resolution to investigate state fiscal policies, and 
to investigate means of financing public relief, balanc- 
ing the budget, and establishment of more equitable 
tax structure. 

Report: 

1938, Legis. Doc. No. 41, 275 p. 


Board of Equalization—State Tax Assessors 


In 1859, the commissioners of the land office and 
three state assessors were constituted a Board of 
Equalization to equalize the state tax among the sev- 
eral counties of the state and fix the amount of assess- 
ment of real and personal estate on which the state 
tax should be levied in each county. Three officers 
were directed to be designated as State Tax Assessors 
and appointed by the Governor, and they were to visit 
officially every county in the state at least once every 
two years and to prepare a written digest of such facts 
as they deemed important in aiding the Board of 
Equalization in the discharge of its duties. A state- 
ment of the amount of assessment for each county as 
fixed by the Board of Equalization was directed to be 
deposited before October 10 of each year. (Laws of 
1859, Ch. 312, p. 702; passed April 14, 1859.) 


Reports of New York Board of Equalization—State Tax 











Assessors 
Place & Date No. of 
Year Period Covered of Pub. Report Paging 
Dated: 
1859 Jan. 6, 1860 Albany, 1860 1st 33 p 
Assembly Doc. 11 
860 Feb. 13, 1861 Albany, 1861 2nd 26 p 
Assembly Doc. 65 
861 Feb. 12, 1862 Albany, 1862 3rd 43 p 
Assembly Doc. 68 
1862* Jan. 26, 1863 Albany, 1863 4th 93 p 
Assembly Doc. 40 
873 Jan. 21, 1874 Albany, 1874 Sen. Doe. 23 Sip 
1874. Jan. 20, 1875 si 1875 - - 2 84 p 
875 Jan. 26, 1876 at 1876 “ ~ 2 110 p 
1876 Jan. 25, 1877 «3877 aia dole 31p 
1877. Jan. 24, 1878 si 1878 - 7” 20 164 p 
1878 Feb. 7, 1879 ** 1879 = oe 108 p 
1879 Feb. 2, 1880 = 1880 i —~ 26 136 p 
1880 Feb. 2, 1881 “ 4881 as ae 83 p 
1881 Feb. 2, 1882 ¥% 1882 i ee 75 p 
1882 Feb. 2, 1883 ** 9883 et 83 p 
1883 Jan. 24, 1884 bos 1884 * ~ oe 20 p 
1884 Feb. 13, 1885 ui 1885 os ”~ 32 76)p 
1885 Feb. 2, 1886 - 1886 ” 35 97 Dp 
1886 Jan. 20, 1887 = 1887 = wae 97 p 
1887 Jan. 25, 1888 si 1888 i hee 92 p 
1888 Feb. 21, 1889 a 1889 ¢ ” @6 84p 
1889 Mar. 24, 1890 "P 1890 i =: a 94p 
1890 Jan. 29, 1891 — 1891 sa < 26 97 p 
1891 Apr. 13, 1892 “1892 ae 101 p 
1892 Apr. 18, 1893 ** 1893 a ag 148 p 
1893 Apr. 25, 1894 me 1894 ai = 224 p 
1894. May 15, 1895 i 1895 si ” a 213 p 
1895 Apr. 23, 1896 =i 1896 - ** 63 226 p 


State Board of Tax Commissioners and 
State Board of Equalization 


In 1896 the Governor was directed to appoint three 
tax commissioners to constitute the State Board of 
Tax Commissioners for the purpose of investigating 
the methods of assessment in the state, and to furnish 


* “No more published.’’—Hasse’s Index, New York, p. 518. 
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local assessors with information to aid them in making 
assessments and to make rules and regulations neces- 
sary to enforce the provisions of this article, and to 
prepare an annual report to the legislature and to 
recommend such changes in the tax law as it deemed 
advisable. Section 173 constituted the commissioners 
of the land office and the three commissioners of taxes 
the State Board of Equalization for the purpose of 
assessment for revising the valuations of real and 
personal property of the several counties and to fix 
the aggregate amount of assessment for each county. 
Sections 280 and 281 repealed the 1859 Act which 
created the State Assessors (Board of Equalization). 


(1896 Laws, Vol. 1, Ch. 908, p. 795; approved May 
27, 1896.) 


Reports of New York State Board of Tax Commissioners 
Place & Date No. of 











Year Period Covered of Pub. Report Paging 
1897 For year 1897 Albany, 1898 Sen. Doc. 36 (3)+-5-297 p 
Dated Feb. 8, 1898 
1898 For year 1898 New York and ‘“ “9 (3)+7-330 p 
Dated Feb. 7, 1899 Albany, 1899 
1899 For year 1899 Albany, 1900 ws sae (3)-+5-292 p 
Dated Jan. 29, 1900 
1900 For year 1900 = 1901 = . oe (3) +5-324 p 
Dated Jan. 29, 1901 
1901 For year 1901 i 1902 - a (3)-+-5-378 p 
Dated Jan, 30, 1902 
1902 For year 1902 54 1903 aa “ -§ (3)-+5-527 p 
Dated Mar. 17, 1903 
1903 For year 1903 a 1904 ? ** 30 (3)-+5-478 p 
Dated Mar. 7, 1904 
1904 For year 1904 © 1905 “29 (3) +5-550 p 
Dated Mar. 29, 1905 
1905 For year 1905 1906 is ” (3)+5-614 p 
Dated Mar. 21, 1906 
1906 For year 1906 o 1907 ” “© 27 = (3) +-5-496 p 
Dated Mar. 11, 1907 
1907 For year 1907 ** 1908 A. Doc. 37 (3)-+5-796 p 
Dated Feb. 10, 1908 
1908 For year 1908 si ii (3)+-5-842 p 
Dated Mar. 8, 1909 
1909 For year 1909 ° m9" * 3 (3)+-5-821 p 
Dated Feb. 7, 1910 
19107 For year 1910 = i illic. (3) +5-486 p 
Dated Feb. 20, 1911 +Tax Law 
380 p 
1911 For year 1911 si 12 “* Sa (3)-+5-394 p 
Dated Mar. 21, 1912 +-Tax Law 
433 p 
1912 For year 1912 abe 1913 Sen. Doc. 55 (3)-+5-535 p 
Dated Mar. 31, 1913 +-Tax Law 
467 p 
1913. For year 1913 *j 1914 i — (3)+5-546 p 
Dated Mar. 9, 1914 +Tax Law 
527 p 
1914 For year 1914 i 1915 . oe a (3)+5-564 p 
Dated Jan. 6, 1915 +Tax Law 
619 p 


State Tax Department—State Tax Commission 


In 1915, Art. VIII of Ch. 908 of the Laws of 1906 
was amended so that a State Tax Department was 
created at the head of which was the State Tax Com- 
mission to consist of three commissioners appointed 
by the Governor. The Commission was directed to 
investigate the methods of assessment and advise the 





+ ‘‘From 1910-1916 the Tax Law (with parts of Town Law, Village 
Law, etc.) was an annual supplement of many hundred pages to 
the regular report. In 1915, it was also issued under the Tax 
Bulletin series as Vol. 1, No. 4, of September, 1916. In 1917, the 
Tax Law was discontinued as part of the annual report and hence- 
forth published as part of the Tax Bulletin.’’—Letter from the New 


York Department of Taxation and Finance, Albany, New York, 
dated December 5, 1939. 
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local officials as to their duties, to make reasonable 
rules for the exercise of its powers, to compile and 
publish statistics relating to state and local taxation 
and assessment, and to have general supervision over 
the assessment of property, and to make investigations 
as to the general system of taxation and to report 
annually to the legislature recommending such 
changes in the tax laws and systems of other jurisdic- 
tions and to recommend to the legislature such meas- 
ures as might present uniformity to the methods of 
assessment and harmony between the tax laws of dif- 
ferent states. The Commissioner of the Land Office 
and the members of the Tax Commission were consti- 
tuted the State Board of Equalization which were 
directed to examine and revise the valuations of real 
and personal property of the several counties and to 
fix the aggregate amount of assessment for each 
county. The State Board of Tax Commissioners was 


Reports of New York State Tax Commission 














TAX ES—The Tax Magazine 
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* In 1926 Legislative Document No. 
of the Bureau of Motor Vehicles as Part II and in 1929 finally was 
called Part III of the Department of Taxation and Finance. 

1928 Legislative Document No. 
Division of Finance (now known as Division of the Treasury) re- 
port, known as Part II of the Department. 


Place & Date No. of 

Year Period Covered of Pub. Report Paging 

1915 Yor year 1915 Albany, 1916 Sen. Doc. 11 (3)+5-440 
Dated Jan. 15, 1916 +725 p 

1916 For year 1916 = 1917 = = (5)+-7-474 
Dated Jan. 10, 1917 +725 p 

1917. For year 1917 _ 1918 ” *“* 14 (5)+7-473 p 
Dated Jan. 8, 1918 

1918 For year 1918 ” 1919 1919 Legis. 
Dated Feb. 11, 1919 Doc. 115 (3)+5-531 p 

1919 For year 1919 1920 1920 LD 118 (1)+3-514 p 
Dated Feb. 2, 1920 

1920 For year 1920 “1921 1921LD93 ~=£(1)+3-382 p 
Dated Apr. 7, 1921 

1921 For year 1921 * 9922 1922LD 25 (1)+3-440 p 
Dated Feb. 27, 1922 

1922 For year 1922 1923 1923 LD 25 (1)+5-530 p 
Dated May 4, 1923 

1923 For year 1923 1924 1924 LD 25 (1)+5-535 p 
Dated Apr. 8, 1924 

1924 For year 1924 1925 1925 LD 7 (1)-4-3-533 p 
Dated Mar. 26, 1925 

1925 For year 1925 1926 1926 LD 7 (1)+3-526 p 
Dated Apr. 19, 1926 

1926* For year 1926 1927 1927 LD 7 (1)+ 3-553 p 
Dated Mar. 14, 1927 

1927. For year 1927 1928 1928 LD 11 (1)+ 3-691 p 
Dated Mar. 22, 1928 

1928**For year 1928 1929 1929 LD 11 (3)+-5-453 p 
Dated Mar. 26, 1929 

1929 For year 1929 1930 1930 LD 11 (3)+5-412 p 
Dated Apr. 11, 1930 

1930 For year 1930 1931 1931 LD 11 (3)+5-418 p 
Dated Apr. 8, 1931 

1931 For year 1931 1932 1932 LD 11 (3)+-5-372 
Dated Mar. 10, 1932 +10p 

1932 For year 1932 1933 1933 LD 11 (3)+-5-386 p 
Dated Feb. 15, 1933 

1933 For year 1933 1934 1934 LD 11 (1)+ 3-380 p 
Dated Apr. 19, 1934 

1934 For year 1934 1935 1935 LD 11 (1)+-3-363 p 
Dated Feb. 11, 1935 

1935 For year 1935 19236 1936 LD 11 (1)+3-367 p 
Dated Mar. 25, 1936 

1936 For year 1936 1937 1937 LD 11 (1)+3-345 p 
Dated May 5, 1937 

1937. For year 1937 1938 1938 LD 11 (1)+-3-373 p 
Dated Mar. 11, 1938 

1938 For year 1938 1939 1939 LD 11 (1)+3-378 p 
Dated May 1, 1939 

1939 For year 1939 1940 1940 LD 11 (1)+3-367 p 
Dated Mar. 27, 1940 +Chart 


11 began to include the report 


11 began to include the 
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directed to continue until the appointment and qualifi- 
cation of the tax commissioners and thereupon sai 
board was to be abolished and the State Tax Com- 
mission was to succeed to all the rights, powers, and 
duties of said board. (Laws of 1915, Vol. 2, Ch. 317, 
p. 975; approved April 15, 1915.) 

Laws of 1921, Vol. 1, Ch. 90, transferred to the Tax 
Commission duties of the State Comptroller in rela- 
tion to the personal income tax, the tax on stock 
transfer, corporation taxes, and all the powers of the 
Secretary of State in relation to motor vehicles and 
also to administer and supervise the tax on mortgages. 


Laws of 1921, Ch. 580, permitted the Tax Commis- 
sion to delegate any of its powers relating to the 
licensing and registration of motor vehicles to the 
deputy commissioner in charge of the Motor Vehicle 
Bureau who shall be known as the Director of the 
Motor Vehicle Bureau. 










Department of Taxation and Finance 


In 1926, the Department of Taxation and Finance 
was created at the head of which was to be the Com- 
missioner of Taxation and Finance appointed by the 
Governor. The State Tax Commission was con- 
tinued. All the functions of the State Tax Depart- 
ment, the State Tax Commission, the State Board of 
Equalization, and the State Treasurer were trans- 
ferred to the Department of Taxation and Finance 
which was to have a Division of Finance and a Divi- 
sion of Taxation. The Division of Taxation was to 
be made up of the State Tax Department as it then 
existed until otherwise provided by the president of 
the State Tax Commission. The State Board of 
Equalization was continued and the members of the 
State Tax Commission were constituted such a board, 
and the powers and duties of the board were to be 
exercised by the State Tax Commission. (Laws of 
1926, Ch. 553, p. 973; approved April 22, 1926.) 

Up to 1926, including the report issued in 1927, the 
work was done by the Tax Commission with twelve 
subordinate groups, one of which was the Finance 
Division. 

The result was that the main division is now the 
Department of Taxation and Finance. Included in 
this Department of Taxation and Finance were the 
separate State Tax Commission, the Division of 
Finance, and the Bureau of Motor Vehicles. But the 
separate Division of Finance continued, from 1926 to 
1929, to incorporate its report with the regular report 
of the Department of Taxation and Finance. In 1930, 
it attained so much importance as to necessitate 4 
separate place in the same Legislative Document. 





+ “On January 1, 1927, under the Reorganization Laws, the State 
Tax Commission was included in a newly created Department ci 
Taxation and Finance.’’—Legislative Document No. 7, p. 17, 1927. 
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This explains the absence of these reports from 1926 
through 1929.. The Division of Finance is now called 
the Division of the Treasury. 

Therefore, the Department of Taxation and Finance 
now consists of: 
Part I —State Tax Commission (Listed supra) 


Part II —Division of the Treasury 
Part I1I—Bureau of Motor Vehicles 


Division of the Treasury 


Reports of Division of the Treasury 





Place & Date No. of 


Year Period Covered of Pub. Report Paging 

1929 July 1, 1928- Albany, 1930 Legis. Doc. 11 36 p 
June 30, 1929 

1930 July 1, 1929- “ 3931 es — = 47 p 
June 30, 1930 

1931 July 1, 1930- se 1932 ie i 49 p 
June 30, 1931 

1932 July 1, 1931- ae 1933 me 49 p 
June 30, 1932 

1933 July 1, 1932- © 1934 - = = 48 p 
June 30, 1933 

1934 July 1, 1933- ** 4935 me ue 49 p 
June 30, 1934 

1935 July 1, 1934- "1936 ee me eS 54 p 
June 30, 1935 

1936 July 1, 1935- _ 1937 a sy 7 56 p 
June 30, 1936 

1937. July 1, 1936- ** 1938 = oe 58 p 
June 30, 1937 

1938 July 1, 1937- ee 1939 = - a 56 p 
June 30, 1938 

1939 July 1, 1938- - 1940 si si ~ 60 p 


June 30, 1939 


Bureau of Motor Vehicles 


The Laws of 1924, Ch. 360, created the office of 
Commissioner of Motor Vehicles which was to per- 
form its duties through a Bureau of Motor Vehicles 
which was established in the State Tax Department. 
Section 50 abolished the office of director of the motor 
vehicle bureau. The Commissioner of Motor Ve- 
hicles was directed to organize the Bureau of Motor 
Vehicles and was to have charge of the registration 
of motor vehicles and the licensing of operators. 


Reports of New York Bureau of Motor Vehicles 
Place and No. of 








Year Period Covered Date of. Pub. Report Paging 
1925 Dated Mar. 24, ’26 Albany, 1926 1st Legis. Doc. 7 31 p 
1926 = = Bs.. 29 1927 2d LD 11 36 p 
1927 i ss 24, "28 wi 1928 3d LD 11 30 p 
1928 _ is 7, °29 7 1929 4th LD 11 30 p 
1929 7 "= 2. °30 ey 1930 5th LD 11 27 p 
1930 = si 12, °31 = 1931 6th LD 11 60 p 
1931 ” Feb. 25, °32 iis 1932 7th LD 11 6lp 
1932 1 ia 10, °33 -* 1933 8th LD 11 26p 
1933 sia Jan. 22, °34 oy 1934 9th LD 11 38 p 
1934 7 = 28, ao a 1935 10th LD 11 55 p 

+ insert 
1935 By “5 23, °36 si 1936 11th LD 11 53 p 
1936 ” =i 29, "37 i 1937 12th LD 11 70 p 
1937 i Feb. 3, ’38 od 1938 13th LD 11 80 p 
1938 sie ie ee ve 1939 14th LD 11 77 p 
1939 ” Jan. 31, °40 _ 1940 15th LD 11 80 p 


The following are additional publications of the 
Department of Taxation and Finance: 
New York State Tax Bulletin 
Income Tax Bureau Reports 
Commodities Tax Board Reports 
Motor Vehicle and Traffic Law Reports 


State Conference on Taxation Reports 
Special Reports 


Ane ens 
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1. New York State Tax Bulletin * 
Volume 1—1916 


No. of 
Date Title Report Paging 
Feb. Questions deposited by assessors with 
CUES THETOTD noon koe cece s oe sie% 1 21p 
May state Tax CORTETENCE: « .......6ecccccceces 2 226 p 
May Manual for instruction of assessors .... 3 84 p+inserts 
Sept. Tax law of State of New York with 1916 
III = Sihrsis os elon cen, cwremmre cas 4 iii+725 p 
Nov. Review of local asse: sments, “1916 Peal. 5 66 p 
Volume 2—1917 
June 1 Special legislative bulletin for clerks of 
cities, towns, villages and Boards of 
Supervisors aay een were 1 5p 
June Special legislative bulletin for the in- 
formation of assessors 2 8p 
May Proceedings of Seventh State Tax Con- 
ference ..... 3 264 p 
July State Tax Commission edition of ‘the 
Tax Law with 1917 Amendment ..... 4 714 p 
Volume 3—1918 
po 1 18 p 
May Special legislative bulletin for ‘the in- 
formation of assessors ............... 2 5p 
July Tax law with 1918 amendments ....... 3 iv+722 p 
June Concerning Article 9-A of the Tax Law. 4 17 p 
Volume 4—1919 
May Concerning Article 9-A of the Tax Law. 1 18 p 
May Special legislative bulletin for the in- 
formation of assessors _.......... 2 7p 
July The Tax Law with 1919 amendment ... 3 iv+794 p 
Aug. Proceedings of Eighth State Tax Con- 
ON, so iseig tracians Deane iN sceese neha 4 381 p 
Volume 5—1920 
May Special legislative bulletin for the in- 
formation of assessors 1 6p 
May Concerning Article 9-A of the Tax ‘Law. 2 19 p 
June Proceedings of Ninth State Tax Con- 
ference a kee 273 p 
July The Tax Law with 1920 amendments a: om 828 p 
Volume 6—1921 
June Concerning Article 9-A of the Tax Law. 1 21p 
July The Tax Law with 1921 amendments .. 2 605, 123 p 
Nov. Deducting and withholding at source 
and information at source .......... \ ais 


Volume 7—1922 
May Article 9-A of the Tax Law............. 1 18 p 
April Special legislative bulletin for the in- 
formation of assessors and other city, 


town and village officials ............ 2 5p 
June Supplement to the Tax Law .. ae 23 p 
May Rates of assessment of real property _ ne 15 p 
July Rates of assessment of real property .. 5 16 p 
Aug. Taxable transfers, Article 10 of the Tax 
Law .... 6 26 p 
Aug. Offenses against the ‘motor vehicle law 
and penalties and proceedings for 
punishment of same__................ 7 12 p 
Aug. Laws, rules and regulations relating to 
lights on motor vehicles and motor- 
IN 1 sectors 's acct pet ee ee ees 8 6p 
 ‘Clome 8—1923 
June Moneyed capital 1 5p 
July pe) a 2 5p 
No 
record The Tax Law with 1923 amendments .. 3 No record 
Aug. Rates of assessment of real property 4 16 p 
July Articles 9 and 9-A of Tax Law ......... 5 35+(1) p 
Taxable transfers .... a ee 6 No record 
Sept. Appeals from equalization : 7 16p 
Rules and regulations of the Tax De- 
partment cee scents ae No record 
Oct. Syllabus of Motor Vehicle ee 23 p 
Volume 9—1924 
April Articles 9 and 9-A of Tax Law......... 1 35 p 
July Rates of assessment of real property... 2 16 p 
Oct. Rules and regulations pee prepa- 
ration of maps Drennan oa ae) No record 


* We have had correspondence with every possible source in New 
York State which might have a complete file of the New York State 
Tax Bulletin. We have been unable to locate a complete set and, 
therefore, cannot supply some of the information which is needed 
to complete this list. If anyone using this list finds he has issues 
which do not appear on it, or which will supply some of the missing 
paginations, it will be greatly appreciated if he will write to us 
about it. 

** This is mistakenly often cited as Vol. 6, No. 7 due to a mistake 
in the numbering. Nos. 4, 5 and 6 were never published. 
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Volume 21—1936-’37 






















































































































































































































































































































































































































































































































































































































































No. of No. of 

Date Title Report Paging Date Title Report Paging 

April Articles 9 and 9-A of Tax Law 1 No record Mar. Instructions for preparation of assess- 

July Rates of assessment of real property 2 16p ment rolls with model forms pre- 

Volume 11—1926 scribed by State Tax Commission un- 
May Articles 9 and 9-A of Tax Law ; 1 42p der Section 21 of tax law............. 8 13 p+inserts 
July Rates of assessment of real property 2 16 p Volume 22—1937 

Volume 12—1927 May Rates of assessment for year 1937...... 1 17 p 
May Articles 9 and 9-A of Tax Law 1 39p June Articles 9 and 9-A of Tax Law.......... 2 58 p 
July Rates of assessment of real property 2 16p June Concerning milk publicity ............. 3 20 p 

Volume 13—1928 wv "Sees De SG aE Oe eee. 

April Articles 9 and 9-A of Tax Law 1 37 p Articles 1 and 2 isin 4 30-42 
¢ . ac . ” 9 ee ee ee eee ee ee “ Ts D 

Aug. Rates of assessment of real property 2 16 p Suie Tax law as it relates to ‘assessment and 

Volume 14—1929 taxation of real property, Articles 1-8 5 108 p 

May Articles 9 and 9-A of Tax Law 1 Op July Village law 6 39 p 

June Rates of assessment of real property 2 17p July Official interpretation of the ‘additional 

Volume 15—1930-’31 tax on utilities 7 25 p 

May Articles 9 and 9-A of Tax Law 1 42p Aug. Motor Fuel Tax Law 8 29D 

June Rates of assessment of real property 2 16p Aug. Estate Tax Law seteeee 9 30 p 

Feb. Rules and regulations governing prepa- Volume 23—1938 
ration of maps . 3 8P July Rates of assessment for year 1938...... 1 17 p 

Volume 16—1931 April Articles 9 and 9-A of Tax Law.... 2 64 p 

May Articles 9 and 9-A of Tax Law ae 1 44p Concerning milk publicity ......... 3 23 p 

May Rates of assessments of real property 2 16 p July Tax Law as it relates to the assessment 

Nov. Village law 3 No record and taxation of real property..... 4 108 p 

Nov. Provisions of law applying to assess- July Tax Law as it relates to duties of | as- 
ment of reforested lands owned by sessors in assessment of real property, 
state 4 No record Aptictes 1 and 2 .......... em ores ete 5 32 p 

Nov. Provisions of law applying to assess- July EN sivas alegre Gas ce to hie sata ore , 6 41 p 
ment of reforested lands owned by July Alcoholic beverage tax a Aen 30 p 
county ; 3P Volume 24—1939 

Nov. oe = mend applying to ~ gor July _ Rates of assessment for year 1939...... 1 17 p 
ioe of reforested Jands er pe . ‘ July Cigarette Tax Law .......... Penner. 18 p 

y P July Articles 9 and 9-A of Tax Law.......... 3 64 p 
Volume 17—1932 July Stock transfer tax law ................. 4 28 p 

April Articles 9 and 9-A of Tax Law 1 44p July Tax law as it relates to assessment and 

April Village law 2 No record taxation of real property .......... 5 129 p 

May Rates of assessment of real property 3 17p July Tax law as it relates to duties of asses- 

Nov. Provisions of law applying to assess- sors in assessment of real property... 6 35 p 
ment of reforested lands owned by July Concerning milk publicity ............. 7 25 p 
state sta aes . 4 4p July PE PE orcs ee eval air ORO ORR 8 44 p 

Volume 18—1933-’34 Volume 25—1940 

May Articles 9 and 9-A - 1 44D Jan. Instructions for preparation of assess- 

June Rates of assessment of real property. oe 17 p OREO CR Cea aati: iat lias name n cainaal 1 12 p-+tinserts 

Nov. Village law 3 13P Jan. Motor Fuel Tax Law of New York..... 2 29 p 

Jan. Provisions of tax law regarding resale May Rates of assessment of real property.... 3 17 p 
of lands for unpaid taxes 4 29D =May Articles 9 and 9-A of Tax Law as 

Jan. Articles 1-2, duties of assessors 5 29 p amended to date ...... 4 65 p 

Jan. Articles 1-8, assessment and taxation of ; April Property Tax Law (Articles ‘- 8) 1940... 5 132 p 
real property 6 6P June Village Law concerning property taxa- 

Mar. Instructions for preparation of assess- tion ... - 6 45 p 
ment rolls with model prescribed by July Estate Tax Law, Article 10-C. os j 32 p 
Tax Commission 7 10 p+insert 

Volume 19—1934 % 

May Rates of assessment of real property 1 17 p ' 2, Income Tax Bureau 

May Articles 9 and 9-A of Tax Law 2 45 p Manual Paging Manual Paging 

June Assessment of reforested lands owned —— 193 p 38 ~ 248 p- 
by the state 3 (4) p 35 242 p 38A 54 p 

June Motor Fuel Tax Law, regulations and 35A 49 p 30A 54 p 
instructions 4 64 p 364 11 p 40 254 p 

June Articles 1-8 of Tax Law, real property 5 103 p 37A 13 p 40A 54 p 

Aug. Articles 1-2, duties of assessors 6 29 p 

Sept. Village laws 7 37 +4: 

ian Alcoholic beverage tax law and depart- 3. Commodities Tax Board ** 
ment regulations 8 30 p The following are the reports of the Commodities Tax 

Volume 20—1935 Board: 

May Rates of assessment of real property 1 17 : IL Bt . 

May ak ak salcemial tials aan P July 1, 1940—Milk Publicity Tax Law of 1934 with Amend- 
by the state 2 (4) p ments, 1934-1940, 44 p. 

June Articles 1-8 of Tax Law, real property 3 1055p Oct. 1, 1940—Cigarette Tax Law, Art. 20 of Tax Law and 

June Articles 1 and 2, duties of assessors 4 29 p Departmental Regulations, 17 p 

June Village laws 5 7p , ‘ : 

ped ee = neigh Hg — z 1p * “The Income Tax Bureau publications started in 1923. The first 

ead ae Sas Sa, See oe . 36P one is called Manual 23 which gives the Income Tax Regulations 

Volume 21—1936-’37 and Manual 23A which gives Personal Income Tax Law of New 

May Rates of assessment of real property 1 17p York. The number of the Manual was taken from year of publica- 

June Articles 9 and 9-A of Tax Law 2 50 p tion. Similar manuals have been published in subsequent years 

June Alcoholic beverage tax law and depart- with the exception of 1928, 1930, and 1931. In every instance a new 
mental regulations 3 31p publication supersedes the old, so it is very difficult to get copies 

July Tax law as it relates to the assessment of the earlier ones. The only paginations we have are listed.—Letter 
and taxation of real property, Ar- from the Department of Taxation and Finance, Albany, New York, 
ticles 1-8 4 107 p dated April 1, 1941. 

July Tax law as it relates to the duties of ** “Up until 1940 the publications of Commodities Tax Board re- 
assessors in assessment of real prop- ceived a tax bulletin number. At that time it was decided that 
erty, Articles 1 and 2 5 30+(2) p the publications having to deal with law, rules and regulations 

Sept. Village law 6 38 p were really not proper material for a tax bulletin.’’—Letter from 

Oct. Stock transfer tax law and information the Department of Taxation and Finance, Albany, New York, dated 
thereto ao 7 28p April 1, 1941. 
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There is no doubt but what in the future similar 
publications will be published as separates. 


4. Motor Vehicle and Traffic Law Reports 


Published by the Motor Vehicle Bureau 





Year Paging Year Paging 
1929 130 p 1935 162 p 
1930 135 p 1936 174 p 
1931 148 p 1937 184 p 
1932 147 p 1938 188 p 
1933 150 p 1939 197 p 
1934 156p 1940 202 p 


State Conference on Taxation 
In 1911 the first New York State Conference on 
Taxation, modeled in general upon the conference of 


the National Tax Association, was held. 


Its ex- 


pressed purpose was “to promote suggestion and criti- 
cism between assessors and tax officials and to record 
and circulate the same for the general mutual advan- 
tage of all.” Subsequent conferences have been held. 


Year 
1911 
1912 
1913 
1914 
1915 
1916 


1917 


1919 


1920 


1921 


1926 


1928 


1930* 


Jan. 
Jan. 


Jan. 
Jan. 


Jan. 
Jan. 


Jan. 


Jan, 


Mar. 


Mar. 


Feb. 


Feb. 


Feb. 


Mar. 


Proceedings of Conferences on Taxation 











Place & Date No. of 
Period Covered of Pub. Report Paging 
12-13, 1911 
9-11, 1912 Albany 1912 541 p 
28-29, 1913 “« 7013-6, Sea 1) 
21-23, 1914 § “ 1914 4th § oP 
19-21, 1915 << yous 5th 466 p 
12-13, 1916 - 1916 6th 226 p 
(Vol. 1, No. 2 (1st Con- 
of N. Y. Tax ference of 
Bulletin) local assessors) 
11-12, 1917 Albany 1917 7th 264 p 
(Vol. 2, No. 3 
of N. Y. ‘Tax 
Bulletin) 
22-24, 1919 Albany 1919 8th 381 p 
(Vol. 4, No. 4) 
of N. Y. Tax 
Bulletin) 
18-19, 1920 Albany 1920 9th 73 Pp 
(Vol. 5, No. 3 
of N. Y. Tax Bulletin) 
2-3, 1921 Nn. p., nN. a. 10th 150 p 
(3rd Con- 
ference of 
local as- 
sessors) 
20-21, 1924 Rn. p., H. a. 11th 450 p 
(4th Con- 
ference of 
local as- 
sessors) 
2-4, 1926 12th 255 p 
(5th Con- 
ference of 
local as- 
sessors) 
28-Mar. 1, 1928 Albany 1928 13th 230 p 
(6th Con- 
ference of 
local as- 
sessors) 14th 
4-6, 1930 1930 (7th Con- 217 p 
ference of 
local as- 
sessors) 


Special Reports 


The New York State Tax Commission under a plan 
adopted July 1, 1928, has sponsored a series of Special 
Reports, of which 14 have been published to date. 
These are the work of graduate students, usually sub- 
mitted as Ph. D. dissertations. There were four posi- 





* ‘These New York State Tax Conferences were discontinued after 
1930 because of lack of funds.’’—Letter from the Department of 


Taxation and Finance, Albany, New York, dated September 17, 1940. 





tions of research investigators treated as fellowships 
in taxation at Columbia, Cornell, New York Univer- 
sity and Yale. The studies to date are: 


Nos. 


1 Burnstan, A. R.—Special assessment procedure. Albany, 
1929. 272 p (Columbia). 
2 Compton, R. T.—Fiscal problems of rural decline. Albany, 


1929. 283 p (Yale). 


3 Pond, C. B.—Full value real estate assessment as a pre- 
189 p 


requisite to state aid in New York. Albany, 1931. 
(Cornell). 


4 Tower, R. B. Luxury taxation and its place in a system 


of public revenues. Albany, 1931. 235 p (Cornell). 


wn 


the State of New York. Albany, 1932. 
University). 


6 Ford, R. S.—Allocation of corporate income for the purpose 


of state taxation. Albany, 1933. 130 p (Columbia). 


NI 


United States. Albany, 1934. 256 p (Yale). 


8 Girard, R. A.—Scope for uniformity in state tax systems. 


Albany, 1935. 229 p (New York University). 


9 Hinchley, R. J.—State grants-in-aid. Albany, 1935. 221 p 
(Cornell). 

10 Silverherz, J. D.—Assessment of real property in the 
United States. Albany, 1936. 396 p (Columbia). 

11 Selko, D, T.—Town administered special districts. Albany, 
1936. 175 p (Yale). 

12 Gamble, P. L.—Taxation of insurance companies. Albany, 


1937. 195 p (Cornell). 


13 Malone, P. E.—Fiscal aspects of state and local relation- 
433 p (New York Uni- 


ships in New York. Albany, 1937. 
versity). 

14+ 
governments. 


Albany, 1938. 640 p (Columbia). 





7 


“‘There are still five more of these reports to be printed, but 
when is an unknown factor.’’—Letter from the Department of Taxa- 


tion and Finance, Albany, New York, dated December 5, 1939. 
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(Servers ye. forward-looking, this pano- 


ramic survey of taxation searchingly appraises 
economic, social, and political values, analyzes 
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actual workability of every tax. 


Moreover, its detailed proposals for securing the 
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State Income Taxation’ 


By ROY G. BLAKEY* and VIOLET JOHNSON* 


SUALLY there are specific penalties for late 
returns and for failing to file returns, with 
heavier penalties for false returns. There is 

frequently a distinction in penalty for failure to file 
or filing a false return with an intent to evade the tax 
and for such failure or falsity due to negligence, but 
it is difficult to establish an intent to evade the law in the 
majority of cases. When discovered, Wisconsin taxes 
unreported income twenty-five per cent, regardless of 
intent if the taxpayer has been instructed to keep his 
records a certain way. In addition to penalties provided 
for the taxpayer, any certified public accountant in 
Arkansas who files a false return loses his certificate and 
is guilty of a felony for which the penalty is one year’s 
imprisonment or a fine of $1000. Returns by certified 
public accountants are accepted without further audit. It 
is doubtful if severity of the penalty, without some effici- 
ent means for checking those subject to it, is especially 
effective but penalties for late returns probably result in 
more people filing on time. Penalties are summarized in 
Table XXIV. It will be seen that tax authorities some- 
times have the right to waive penalties or to compromise 
them, but in other states there is no alternative. 


Secrecy Provisions 

Because taxpayers sometimes object to filing re- 
turns in which their business details are revealed more 
than they object to the tax, several states have secrecy 
provisions similar to those of the Federal Govern- 
ment. Wisconsin, the pioneer with a modern state 
income tax, does not have so strict a provision as do 
many states, providing only that no employee may 
divulge any information if paid to do so. This provi- 
sion does not “prohibit publication in a newspaper 
nor reference by a public speaker to information ob- 
tained from the return.” Table XXV gives the major 
secrecy provisions. Frequently the penalties for vio- 
lating the secrecy provisions are more severe than 
those for filing false returns. The absolute secrecy of 
earlier years has given way to secrecy modified to 
allow income tax officials of other states and of the 
Federal Bureau of Internal Revenue to exchange in- 
formation on a reciprocal basis, and this reciprocal 
exchange of information makes a more thorough ad- 
ministration possible at much lower cost. Minnesota 
modified its law in 1939 to require a list of the larger 
refunds or reductions in tax to be submitted to the 





+ Concluded from the June issue. 
* Department of Economics, University of Minnesota. 


Attorney General before they are made, and to be 
published in the regular report. This does not open 
the returns to public scrutiny, but rebates and refunds 
can not be made without some check. 


All the state tax administrations check returns by 
comparing them with information returns and by 
correspondence. Field auditing is much less extensive, 
although, even in Missouri, some of it is done. Expense of 
field audits is a problem for many states. The laws usually 
provide a limitation period during which time the admin- 
istrative force must assess taxes and the taxpayer must 
claim refunds. Table XX VI gives the essentials of these 
limitation periods. Many of the original provisions have 
been lengthened as the work has fallen behind. 


Hearings and Appeals 


After determination of the tax, there is usually 
some provision for administrative bodies to hear ob- 
jections to assessments before appeals are taken to the 
courts. There has been some trend in the last two 
years toward separation of the board of appeals from 
the administrative officer in charge of assessing the 
tax. Separation of administrative and quasi-judicial 
functions has usually been undertaken when there is 
one official responsible for administration. In some 
states where the tax commission was composed of 
several members, a board of appeals has replaced it 
for quasi-judicial functions and the administrative 
functions have been transferred to a single individual. 
Wisconsin, Kansas, Minnesota and Ohio replaced their 
tax commissions with single tax commissioners and inde- 
pendent boards of appeals in 1939. In 1940 Louisiana 
substituted a new Director of Revenue and a Board of 
Revenue for its Tax Commission and other collection 
agencies. There are thirteen states in which the adminis- 
trative official assessing income taxes is checked by some 
particular board.*? [Turn to page 426] 





#2 These states and the officials designated follow: 


State Administrator Appellate Body 
California Franchise Tax Commis- Board of Equalization 
Delaware sioner Tax Board 
Georgia Tax Commissioner Board of Tax Appeals 
Kansas Commissioner of Revenue (ex officio) 

Kentucky Director of Revenues Commissioner of Reve- 
Louisiana Commissioner of Revenue nue and Taxation 
Maryland Director of Revenue Tax Commission 
Massachusetts Comptroller Board of Revenue 
Minnesota Commissioner of Corpo- Tax Commission 
Mississippi rations and Taxation Appellate Tax Board 
Ohio Commissioner of Taxa- Board of Tax Appeals 
Pennsylvania tion Tax Commission (of 
Wisconsin Chairman of Tax Com- which chairman is 
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mission 
Tax Commissioner 
Secretary of Revenue 
Commissioner of Taxa- 
tion 


member) 
Board of Tax Appeals 
Board of Finance and 
Revenue 
Board of Tax Appeals 


Ariz 


Ark 


Cal 


Co 


Ce 


D. 


G 
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TABLE XXIV—Penalties 


State Late Return Deficiency Failure to File False Return Oiher Provisions 


MR skscas Misdemeanor, fine, Misdemeanor, not to Not to exceed 50% 
$10 to $1000. exceed 25% of tax. of tax. 









Ariz. ...Non-taxable returns: Int. 6%. $100 min. after hear- $100 to $5000 fine on 
$10, corp.; $5, ind. ing. Inf. reports, $25 ind. or corp. officer. 
to $500 for bus. and 
corps. Intent to defraud, 100% of 
tax plus other penalties. 





















LS) ae If filed in 60 da., If paid in 10 da. after Fraudu'ent intent, fine 100% of tax plus 1% Comr. may waive pen- 
5% plus int. 4% per _ notice, int. 4% per up to $1000, plus an- per mo. Fraudulent alties by making rec- 
mo., min., $1. After mo. other fine of $1000 to intent, misdemeanor, ord of reasons for so 
60 da., double tax $5000 or 5 yrs. impris- fine of $1000. doing. C. P. A. filing 
plus 1% per mo. onment or both on false return loses cer- 

conviction of misde- tificate and is guilty 
meanor. of felony, fine of $1000 or 1 yr. imp. 



















Seu Negligence, 5% of Reasonable cause, 5% Due to fraud, 50% of 


deficiency. Fraud, each 30 da., total not deficiency plus int. 
50%. (Mathemati- to exceed 25% plus 

cal errors not de- 6% int. Refusal to 

ciency.) file, arbitrary assessment plus 25% of tax plus above penalty. 


Refusal to furnish information, 25% of additional tax assessed. 





phe Within 60 da., 5% of 100% of tax plus int., Incorrect return, after 





Failure to keep rec- 










tax plus int. Y%~w% 14% per mo. After notice to correct, arbi- ords, fine up _ to 
per mo., min., $1. 20 da. notice, arbi- trary assessment plus $10,000 or imp. up to 
After 60 da., 100% of trary assessment plus 100% of tax. 1 yr. plus other pen- 
tax plus int. “wYvMG 100% of tax plus int. alties. Willful eva- 
per mo. sion, felony punish- 


able by 5 yrs. or $10,000 in addition to other penalties. 
Treasurer may reduce penalties on recording reasons. 































.. After 3 mo., arbitrary $5. After notice to Up to $1000. 


assessment plus 50% file, Court to punish 
of tax; if no tax and for contempt and re- 
no assets, treasurer of corporation fined $50. strain co. from bus. 


If assets, $200 fine on corporation. in state. 




















BR viseek Within 30 da.,5% of Int. ™%% per mo. 100% of tax plus int. Gross understatement, False inf., with intent 
tax plus int. After Negligence, 5% of on tax, plus penalty. false or fraudulent to evade tax, misde- 
30 da., 100% of tax deficiency plus int., Misdemeanor after 30 returns, 100% of tax meanor punishable by 
and int. on both tax %™%% per mo. Gross da., arbitrary assess- plus int. on both tax $500 or 6 mo. in ad- 


and penalty. understatement, 100% ment after 30-day and penalty. dition to other penal- 
tax plus int., 1% per notice. ties. Comr. may not 
mo. reduce penalties, but Tax Board may, to 


not less than 25% of tax plus int. 





7 Sea $5 whether tax due 25% of tax (not less 50% of tax, min., $5. Failure to keep rec- 
or not. than $5). $5 if no ords, misdemeanor. 

tax due. Com. may abate pen- 

alty for failure to file for reasonable cause. 













Idaho .... Int., 1% per mo. Deficiency due to Failure to keep inf., 
Disregard of rules, fraud, 50% of defi- $300. Advice for 
add’l 5% of deficiency. ciency. fraudulent return, fel- 
Fraud, 50% of defi- ony for which penalty 
ciency. is 5 yrs. imp. or $10,000 fine or both. Failure to pay, 1% 


per mo. and 10 da. after demand, 1% per da. 










reuse For corp., revocation Felony punishable by Advice on fraud, 
of charter; operating $5000, 1 yr. or both. $1000, which Com. 









without charter sub- may compromise. 
ject to fine of $100 Corp. trying to evade 
to $1000. Attempt to tax or. procuring 
evade, 5% of tax and others to do so fined 


int. 1% per mo., $5000, plus fine of $500 to $5000 or sen- 
min., $1. tence of 1 yr. on conviction of officers. 











TABLE XXIV—Penalties 

























State Late Return Deficiency Failure to File 
Kans. ... Within 60 da., 10% After 60 da., 25% of 
of tax plus 1% per tax plus 1% per mo. 
mo. After 60 da, After 20 da. notice to 
25% of tax plus 1% furnish inf., 50% of 
per mo. tax and_= arbitrary 
assessment plus 1% 


per mo. 


10% tax, int., 1% per 
mo. with $10 min. 
Willful, fine up to 
$500 or imp. not ex- 
ceeding 6 mo. or both, 
Ist offense; $1000 or 
1 yr. or both for 2d 












Ia. ee Int., 6% per yr. Neg- Willful, not to exceed 
ligence, 5% of defi- $1000 or 1 yr. and 
ciency. Fraud, 50% 25% of tax, $5 min. 
of deficiency. (Waived for good 

cause.) Negligence, 












Md. Int. 6%. Up to 10% of tax, 
int. 6%, plus penalty 
for misdemeanor. 









$5 per da. $25 to $500 for fail- 
ure to file or give 


inf. $5 per da. 




















Minn. .. Any tax not paid Int. 6% per yr. In- After 10 da., Com’r 
when due is increased tent to evade, all tax may make return 
by 10% plus int., 6% becomes due within which is prima facie 
per yr. 30 da. evidence of tax due; 

tax thus assessed 

must be paid within 

10 da. Willful fail- 

ure, felony. 











Mo. ! $100 to $5000 and 
double tax for corp. 







after 30 da. notice, 100% of tax. 











Mont. Within 60 da., 5%, Good faith, no pen- 100% of tax plus 1% 
minimum $2 plus int., alty until 10 da. after int. per mo. 
1% per mo. After 60 notice. After that, 
da., 100% of tax plus 5% of tax and int., 
int., 1% per mo. 1% per mo. Negligence, 5% of tax 
without 10 da. notice. 




















arog $5 per da. For 20 da. after no- 
tice, $100 to $1000 


or 1 yr. imp. or both. 








$5 per da. 10% of 


Negligence, 







per da. 
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After written notice, 
arbitrary assessment. 
If unpaid 30 da. after 

demand, add’l 100% of tax and int. 1% per mo. 


$500 or 1 yr. or both for ind. If 


After 10 da. notice, 
deficiency plus int., court issues. order, 
1% per mo. Fraud, disobedience punish- 
100% of tax plus int. able as contempt. Refusal to file, $5 


False Return 


100% of tax plus 
int., misdemeanor for 
which penalty is 
$1000 or 30 da. to 1 
yr. or both. 


10% of tax, int., 1% 
per mo. and punish- 
ment for perjury. 


offense. 


Not to exceed $10,000 
or 5 yrs. or both, 
and 50% of the tax 
evaded. 


5% of tax. Fraud, 50% of tax. 





10% of tax, plus pen- 
alty for perjury. 


Willful refusal, misdemeanor, subject to 
$500 fine or 6 mo. imp., or both. 





$100 to $10,000 or 1 
yr. imp. or both and 
disqualification for 
public office for 5 
yrs. 
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Other Provisions 


Failure to furnish 
inf. after 20 da. no- 
tice, 50% of tax plus 
1% per mo. Director 
may abate on making 
record of reasons. 








Corp., failure to pay 
when due, 5% of tax 
and int., 1% per mo. 
May be waived on 
presentation of evi- 
dence. 








Refusing inspection 
of books,  misde- 
meanor for. which 
penalty is $1000 o: 
1 vr. or both. 





Failure to pay when 
due, 10% plus int., 
14% per mo. 






$25 to $500 for fail- 
ure to give necessary 
inf. Com’r may abate 
penalty of $5 per da. 
for late filings. 





Willful false return, 
felony. 


Perjury, imp. up to 
10 yr. 


Corp., $1000, 100% 
of tax, and 6 mo. 
imp. of officer. Ind., 
$500 or 1 yr, or both. 











Refusal to furnish 
inf., misdemeanor, fine 
of $100 to $500 or 6 
mo. imp. or both. 





Refusal to give inf., 
misdemeanor, fine of 
$100 to $500 or 6 mo 


imp. or both. 








$1000 plus prosecu- 
tion for misdemeanor 
punishable by another 
$1000 or 1 yr. imp. or 


both. False or fraudulent, 100% of 
tax plus int., 1% per mo. 





$100 to $1000 or 1 yr. 
imp. or both. 





100% of tax plus int., 
1% per mo. 








Failure to supply 
inf., misdemeanor 
$300 penalty. 


May be abated for 
cause. 










Ok 


| 





sh 
ne 
6 
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Tenn. 


WN, Dak: ... 


Late Return 


Within 60 da., 5%, 
min. $2, plus 1% per 


mo. int. After 60 
da., double tax if 
over $2. If less, $2 
plus int. 


Within 60 da. 5%, 
min., $1; int., %% 
per mo. After 60 da., 
25% of tax plus int., 
14% per mo., min., 


$5. 


Within 60 da., 5% of 
tax plus int., 1% per 
mo. After 60 da, 
$10 to $500 fine plus 


6% int., 1% penalty 
per mo. 


-5% of tax plus $1 


plus int. 


of tax plus int., 1% per mo. 
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Deficiency 


None if mailed in 
10 da. After 10 da., 
5% and 1% int. per 
mo. Negligence, 5% 
and int., 1% per mo. 
Intent to evade, 100% 


Good faith, int., 4% 
per mo. Negligence, 
5% of tax plus int., 
Y%4%. Fraud, 100% 
of tax plus int. 


nt., 1% per mo. 


No negligence’ or 
fraud, %% per mo. 
int. Negligence, 5% 
of tax plus %’% per 
mo. int. Intent to 
evade, 100% tax plus 
int. of %4% per mo. 





Int., %~% 


per 


int., 1% per mo. 


1% per mo. 








Utah . 



















5% of tax. 





Min. of 
$1 plus int., 1% per 
mo., if without intent 
to evade. 





Int., and if due to 
fraud, 50% plus int., 


1% per mo. 





Int., %% 


mo. 


per mo. 


60 da. of 


TABLE XXIV—Penalties 





mo. 
Negligence, 5% plus 


5% of tax or deficien- 
cy, min., $1 plus int., 


per mo. 
Negligence, 1% per 
Due to fraud, 
100% of tax plus 1% 





5% plus int., 1% per 
mo. if not paid within 
notice. 
False return, 100% of tax plus int., 1% per mo. 





Failure to File 


100% of tax if over 
$2; if under, $2 plus 
int., 1% per mo. In- 
tent to evade, $1000 
plus misdemeanor 
penalty of $1000 or 
1 yr. imp. or both. 


Within 60 da. after 
due date or 10 da. 
after mandamus ac- 
tion, arbitrary assess- 
ment after 20 da. 
notice. 


After notice $10 to 
$500 fine, int., 1% 
per mo. Court to 
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False Return 


Intent to evade, $1000 
and misdemeanor, 
penalty $1000 or 1 
yr. imp. or both. 


100% of tax due. 


Willful failure, 100% of tax. 


issue writ of mandamus. 


Misdemeanor for 
which fine is $5000. 
Arbitrary assessment. 








$300 to $5000 or 1 


yr. imp. or both. 








Intent to evade, $1000. 
For corporations, in 
addition, each officer 
a party thereto is 
guilty of  misde- 
meanor, penalty, $1000 
or 1 yr. imp. or both. 
Arbitrary assessment 
20 da. after demand 


Willful, misdemeanor, 
penalty $1000 or 6 
mo. imp. 


After 60 da., 25% of 


Tax. 


Ind., fraudulent in- 
tent, $1000. (Com. 
may compromise.) 


Ind., 25% of tax. 








preparing false return, $500. 





Negligence, 5% of 
tax plus int., 4% per 
mo. Intent to evade, 
100% of tax plus int., 
14% per mo. 


for return. 


Perjury. 


100% of tax plus int. 
Employee of corp. 






Felony, penalty $5000 
or 1 yr. imp. or both. 
Plus $500 to $5000 or 
both for corp. or 
partnership. 


25% of tax. 








25% (waived if neg- 
lect not willful). Of- 
ficer or employee of 





After 60 da., 25% of 
tax plus 1% per mo. 
if without intent to 
evade. Arbitrary as- 
sessment after notice, 
increased by 50% of 
amount of tax. 


10% of tax, min. of 
$2 for ind. If fraud- 


ulent, $100 to $1000 
for corp. or partnership. 


corp., $100, and if fraudulent, $1000. 


50% 
plus 


of deficiency 
int., 1% per mo. 





Due to intent to 
evade, 100% of de- 
ficiency plus 1% per. 
mo. 


changed report before state is notified. 





ficiency on recording reasons. 


Other Provisions 





Failure to verify or 
supply inf., $500. 









Failure to keep rec- 
ords is a_ misde- 
meanor, fine of $500 
or 6 mo. imp. 


Failure to file after 
10 da. notice court 
issues order, disobe- 
dience is contempt. 









Com. may abate pen- 
alties for late filing 
on record of reasons. 
If deficiency not paid 
after 10 da. notice, 
add 5% plus $1. Com. 
may make arbitrary 
assessment 20 da. af- 
ter demanding return. 









$5 per da. after 30 da. 
from time Fed. Gov. 







Failure to file 
verify inf., due 
fraud, $1000 fine. 


or 
to 









In addition, corporate 
charter may be re- 
voked for refusal to 
file or for false re- 
turn. Director may 
waive penalty for de- 


Penalties waived on 
record of reasons. 





Person, officer, or 
employee of corp. 
failing to file or fur- 
nish inf. fined up to 
$100 for ind. or $1000 
for corps. Com. may 


waive penalties on recording reasons. 


False return, 100% of 






tax plus int., 1% per mo. 






























































































































































































































































































































































State Late Return 
W. Va. 


Deficiency 












Ind., $5. Corp., $10. 





1% per mo. of 


TAX ES—The Tax Magazine 
TABLE XXIV—Penalties 


Failure to File 





July, 1941 





False Return Other Provisions 


Negligence, 5% of After 20 da. notice, False return, 100% Failure to keep rec- 
tax. 100% 


bitrary assessment. 


of tax, ar- of tax. Also misde- ords or supply inf., 
meanor for which misdemeanor punish- 
penalty is $1000 or 1 able by $1000 or 1 
yr. imp. or both. yr. imp. or both. 











2% penalty plus int., Intent to evade, 100% $500 or 1 yr. imp. or Income not in rec- 
tax, and fine of both, corporate of- ords to be taxed an- 


$100 to $5000. Fraud- ficer. $100 to $500 other 25% if Tax 


ulent, $100 to $500 for ind. 
fine for ind., $500 or 
1 yr. imp. for cor- 


Com. has prescribed 
records to be kept. 
If contested assess- 


porate. officer. After 10 da. notice, judg- ment sustained by 


ment to be entered for $500. Fine may 
be extended for sickness. 






TABLE XXV 
Secrecy Provisions 


I. Disclosures prohibited without qualification, except to enforce 


collection: 
Ala. Miss. Pa. Utah 
Colo. N. Dak. S. Dak. 


II. Disclosures prohibited except to officers of the Bureau of 
Internal Revenue or taxing officials of other states on a 
reciprocal basts: 


Ariz. es, N. H. Tenn. 
Del. Md. N. Y. VE 
Ga. Minn. im. &. Va. 
lowa Mo. Okla.’ W. Va. 
Kans. Mont. Ore. 

Ky. N. Mex. =. ©. 


III. Miscellaneous Provisions: 

Ark.—Disclosures prohibited except to Arkansas Corpora- 
tion Commission on written application. 

Calif.—Disclosures permitted to Assembly or Senate Com- 
mittee with proper credentials or to federal or other 
state taxing authorities on a reciprocal basis. Legislative 
committee members are forbidden to divulge details from 
returns. 

Mass.—Name and address may be disclosed, but amounts and 
details are secret. 

Conn.—(Corporation tax only.) No provision. 


Idaho—Public record to be open to duly authorized com- 
mittee of the Legislature under rules prescribed by the 
Commissioner and approved by the Governor. A list 
of names and addresses of people making returns is avail- 
able to the public. Stockholders holding one per cent 
or more of the stock of a corporation may examine the 
corporation return or that of any subsidiary, but shall 
be fined $100 for disclosing items therefrom. 

Wis.—No employee is to divulge any information for a con- 
sideration, but the provision does not prohibit publication 
in a newspaper nor reference by a public speaker to in- 
formation obtained from the returns. Returns are open 
to public inspection as in no other state. 


Administration in Wisconsin 

Because the success of income tax laws depends 
largely upon administration, it might be well to examine 
the administrative structure of the State of Wisconsin 
which pioneered in modern income taxation. In 1911, 





1 On written order of the Governor. 
? Also open to inspection by the taxpayer himself. 





courts, 2% added 
plus 1% int. per mo. 


when that state adopted the net income tax, there 
were county supervisors of assessment. These officials 
were replaced by forty district assessors of income 
and they combined supervision of property assess- 
ment with their income tax work. By the middle 
1920’s, considerable specialization of function had 
developed in the various offices of assessors of income. 
Some men were devoting full time to property tax 
assessments and others, especially qualified, were 
spending full time on income tax work. By that time 
the number of districts had been substantially reduced. 
In 1931 the legislature recognized what had already 
become an accomplished fact, and it created the office 
of supervisor of property tax assessments. In 1938 
there were ten supervisors of assessments with eleven 
deputies, operating in ten districts, (since reduced to 
two) leaving the income tax force free to spend its 
time on income taxes, under the income tax division. 
Wisconsin had a three-man commission in charge of 
administering all the taxes, but gradually the time of 
the commissioners became more engrossed with hear- 
ings on appeals, and in 1937 a Director of Taxation 
was given administrative authority over all the divi 
sions of the Tax Commission, though he was ap- 
pointed by them. In 1939 the old Tax Commission 
was abolished, a Commissioner of Taxation was made 
responsible for administration, and a Board of Appeals 
was set up to handle appeals from administrative 
decisions. 

Income tax work is handled by a special division 
within the Department of Taxation. This division 
maintained nine assessment district offices in 1938,” 
with some branch offices,*4 which handle individual 
returns in the district. All corporate returns are made 
direct to the central office. There are about twenty- 
five office auditors checking individual returns, and 
three auditors checking corporations within the office. 





#3 Since reduced to four. 


44 Appleton, Manitowoc, and Wisconsin Rapids. These have since 


been abolished. 
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There are about forty field auditors, half of them 
working on corporations, half on individuals, working 
out of the main office on the more complicated returns 
and those which office auditing has indicated need 
further checking. The central office exercises super- 
vision over the sub-offices or district offices, as well as 
over the field auditing staff. 


TABLE XXVI 


Period of Limitations for Income Taxes 





Limitation period for 
auditing or filing re- 
State fund claims, ordinary Limitation period in extraor- 
circumstances dinary circumstances 





Ala. 2 yrs. No limitation for reopening 
false or fraudulent returns. 
Ariz. 3 yes. No limitation if no return filed. 


Ark. 3 yrs. or 30 da. on No limitation in case of fraud, 
additional assess- others may be waived. 


ments 

Cal. 4 yrs. No limitation in case of fraud. 

Colo. 4 yrs. “ “cc “oc “ “ “ 

Conn. 3 yrs. Change in federal return to be 

reported within 10 da. 

Del. 2 yrs. No limitation in case of fraud. 

D.C. 2 yrs’ . . "ee F 

Ga. 3: ts: No limitation in case of in- 
complete return. 

Idaho 2 yrs. 3 yrs. in case of fraud. 

lowa 2 yrs. 5 yrs. if income was omitted 
or no return was filed. 

Kans. 4 yrs. No limitation in case of fraud. 

Ky. 3 yts. = = ieee seat ta 

La. 4 yrs = sy Rl Oe ae 

Md. 3 yrs. - Ae ante ies 

Mass. 2 yts. (60 da. after Fed. Gov. makes 
change in federal return, 
taxpayer to report it.) 

Minn. 3.5 yrs. No limitation in case of fraud.‘ 

Miss. 3 yrs. No limitation in case of fraud. 

Mo. 3 yrs. 

Mont. 3 yrs. No limitation in case of fraud. 

N. Mex. 2 yrs. " se 5 a es 

N. Y. 3 yrs. o 5 

5 yrs. if no return was filed. 

ie oe 3 yrs. No limitation if return was 
fraudulent. 

N. Dak. 3 yrs. 

Okla. 3 yrs. No limitation in case of fraud. 

Ore. 3 yrs. No limitation in case of fraud 
or if no return was filed; 
may be waived for other 
returns. 

Pa. 3 yrs. 

3s 5 yrs. No limitation in case of fraud. 

S.Dak. 2 yrs. 5 yrs. if all income not listed. 

Tenn. 6 yrs. 

Utah 2 yrs. No limitation in case of fraud. 

Vt. 2 vrs. “ “ “cc “ “ “cc 

Va. 3 yts. 6 yrs. in case of fraud. 

W.Va. 3 yrs.* 

Wis. 3 yrs. No limitation in case of fraud. 





1Suits by taxpayer may “be commenced within 2 years after dis- 
allowance of claim. 23 years for filing refund claims. 32 years 
for filing refund claim; 4 years if certain income resulting from re- 
organization was omitted, in Minnesota. 46 years except for pe- 
riods ending after 1937. 5 But 5 years if an item is omitted or 
understated to the extent of 25% of gross income. 
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When the income and tax assessed are higher than 
that reported by the taxpayer, the taxpayer may be 
given an informal conference. At this conference, he 
and his assistants present the case to the supervisor 
of the income tax division, the chief accountant, the 
department’s counsel, and the auditor who made the 
assessment. If the results of this informal conference, 
when approved by the Commissioner, are not satis- 
factory, there is provision for an appeal before the 
independent Board of Appeals. The hearing on the 
appeal is somewhat more formal. 

Because of the technical nature of the questions 
involved, it is important that there be some check 
upon administrative discretion in levying income taxes. 
It is important, too, that the state’s interest be repre- 
sented as well as that of the taxpayer. 

Wisconsin is fortunate in having had a state civil 
service for many years, so that its employees are 
chosen on merit. The 1938 Report of the Tax Com- 
mission indicates, however, that recruiting the proper 
personnel does not solve the problem: 


“One difficulty the income tax division experiences is to 
retain the auditors after they become valuable. It requires 
at least five or six years to train an auditor to the proficiency 
where he can be assigned to difficult cases. Frequently about 
this time he obtains employment with private industry at a 
salary higher than the state can or will pay. The field audi- 
tors are mostly university graduates who have majored in 
accounting. At present (1938), there are forty-one employees 
in the income tax division who are certified public account- 
ants. From January 1, 1934, to December 1, 1938, twenty- 
seven auditors resigned, nineteen of whom were certified 
public accountants. It might be well to observe that five of 
the auditors resigned upon request.” * 


Administration in Other States 


In contrast with Wisconsin’s merit system and rea- 
sonably fair salaries, North Dakota’s statutes require 
field auditors to have at least three years’ experience 
in auditing accounts, but limit their salary to $150 per 
month. It is doubtful if many capable accountants 
with three years’ previous experience can be secured 
or maintained in the department at such a salary. 

Massachusetts and New York both have branch 
offices throughout the state for administering income 
taxes, but they are responsible to the state offices. 
Massachusetts *° has ten district offices administering 
individual income taxes and a special section within 
the department for fiduciary returns, another for part- 
nerships, and a state division of corporations. New 
York has seven district offices ** for the individual tax 
and the tax on unincorporated businesses under super- 
vision of a state bureau at Albany, and it handles 
the corporation franchise tax from a separate bureau 
within the tax department. All returns are forwarded 





* Wisconsin Tax Commission, Biennial Report 1938, p. 40-41. Sal- 
aries of auditors of corporations range from $1800 to $4000. 

* Commissioner of Corporations and Taxation, Report 1938, pp. 
15, 181, 202. 


** Department of Taxation and Finance, Report 1938, p. 44. 
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TABLE XXVII 


Comparison of State and Federal Income Tax Collections 


Income of 1937, Reported 1938 °* 


Individual and Corporation Separated 
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Federal 








Individual——_——"_\ 
Per cent of 
State to Federal 
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Per cent of 
State to Fed. 























Alabama 4,155,993 $ 1,126,631 
Arizona . 1,542,167 450,584 
Arkansas 1,934,035 302,236 
California 74,835,616 21,519,037 
Connecticut 34,890,703 No tax 
Delaware 25,218,817 1,467,420 
Georgia 8,370,285 2,515,083 
Idaho 693,336 699,574 
lowa 4,886,074 3,873,005 
Kansas 4,051,195 1,664,349 
Kentucky § 723.251 2,466,494 
Louisiana 8,172,372 2,404,093 
Maryland 21,500,438 636,497 
Massachusetts 52,381,623 25,291,576 
Minnesota 11,908,597 6,231,709 ” 
Mississippi 1,542,247 1,060,387 
Montana 1,228,334 505,808 
New Hampshire 3,230,495 690,108 
New Mexico 1,141,400 220,000 
New York 296,063,388 123,472,167 
North Carolina 10,582,369 3,030,011 
North Dakota 358,874 259,572 
Ohio 59,702,803 12,055,463 
Oklahoma 8,265,541 3,450,023 
Oregon 3,251,763 3,671,049 
Pennsylvania 97,339,290 No tax 
South Carolina 2,001,311 1,546,246 
Tennessee 7,567,645 1,724,166 
Utah 1,619,567 864,240 
Virginia .. 12,378,744 2,016,429 
W. Virginia 5,203,949 1,847,220 
Wisconsin . 13,592,844 8,829,846 























as official report does not separate corporation part from total. 








* Sources: Internal Revenue Bureau, Statistics of Income, 1937, Part I, Tables XXXIII and XXXIV. 
the state in this table because data for individual and corporation collection were not separately reported for 1938. 


27.11 $ 4,753,000 $ 1,453,981 30.59 
29.22 1,120,000 957,253 85.47 
15.63 2,010,000 386,816 19.24 
28.76 71,038,000 20,972,983 29.52 
22,275,000 3,661,525 15.99 
5.82 39,618,000 No tax 
30.05 8,994,000 3,286,829 36.54 
100.90 1,780,000 1,540,279 86.53 
79.27 6,987,000 839,914 12.02 
41.08 4,164,000 962,019 23.10 
43.10 8,810,000 2,128,371 24.16 
29.42 9,653,000 2,976,991 30.84 
2.96 15,544,000 359,795 2.31 
48.28 38,515,000 4,715,320 12.24 
52.33 15,175,000 3,786,960 ” 24.96 
68.76 1,839,000 937,854 51.00 
41.18 1,254,000 486,235 38.77 
21.36 1,910,000 No tax 
19.27 576,000 232,000 ° 40.28 ° 
41.70 333,042,000 43,412,254 13.04 
28.63 15,938,000 8,230,944 51.64 
72.33 337,000 169,395 50.27 
20.19 88,652,000 No tax 
41.74 13,939,000 5,088,527 36.51 
112.89 3,490,000 1,800,252 51.58 
97,290,000 28,183,735 28.97 
77.26 4,966,000 2,252,878 45.37 
22.78 7,828,000 2,134,241 27.26 
53.36 2,378,000 948,972 39.91 
16.29 15,658,000 2,456,809 15.69 
35.50 8,275,000 No tax 
64.96 23,170,000 9,999,714 43.16 


b 1939 collections are used for 
¢ Computed, inasmuch 


. 





to Albany for examination and desk auditing. New 
York also has civil service for all state employees, 











including those in the tax department, and every posi- 
tion except that of director of the bureau is under 
civil service. Higher salaried employees are recruited 
within the ranks by promotion and the Commission 
feels that this personnel procedure has been invaluable 
in enforcing the tax at low cost. 
































Many states do not have district offices, but ad- 
minister the tax through one state office. The states 
which have adopted income taxes most recently have 
done without district offices. Since states in which 
the districts were established have reduced them, and 
have handled corporation work, particularly, from a 
central office, perhaps there is generally insufficient 
reason for much decentralization. Utah, however, 
having started with a centralized administration, began 
to decentralize in 1938. Its Tax Commission says: 






























































“About April 1, 1938, resident auditors were assigned to 
Logan, Ogden, Provo, Richfield, Price and Cedar City. These 











resident field auditors handle the audit of all taxes in their 
various districts, principally income tax, corporation franchis« 
tax and sales tax. It is felt that this arrangement will result 
in increased collections, economy of administration and greater 
convenience to both the Tax Commission and taxpayers alike. 
We have already had favorable comment from taxpayers in 


these districts.” * 


Concerning the problem of honest, qualified per- 
sonnel, there is little published, and the admission of! 
the Wisconsin report that five men were asked to 
resign in four years, is an unusually frank statement. 
The provision in Colorado’s law, that income tax em 
ployees accepting any outside tax accounting work, 
whether for the state or the federal tax, are subject 
to a $1000 fine or dismissal, and Kansas’ statutory) 
provision prohibiting private tax accounting, suggest 
there has been some temptation to employees to ap 
proach a taxpayer in a dual capacity, as a taxing official 
and as an agent of the taxpayer. Perhaps adequate 





48 State Tax Commission of Utah, Fourty Btennial Report 1937-38, 
pp. 29-30. 
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remuneration for the work and high standards in of administration and, unless there are better methods 
recruiting should be emphasized again. In work which developed for checking, such returns might be of little 
is necessarily confidential and difficult of scrutiny, value. More information as to incomes in these occupa- 
integrity and ability are both important. tions with reference to data easily verified and re- 
We have alluded to information returns and re- quirement of accurate books would reduce this type 
quirements for filing as means of checking income of evasion. 
tax returns. Because of the requirement of informa- 
tion returns by the Federal Government as well as Federal and State Collections Compared 
the state, individuals receiving income so listed may It is almost impossible to measure accurately the 
be checked. Businesses keeping regular books of efficiency of various state tax administrations. The 
accounts for other purposes may likewise be checked. most thorough administration will not yield as much 
Perhaps the class of taxpayer which finds evasion revenue in poor states as in prosperous states. Pro- 
most easy is the independent professional man, or the visions of the laws also affect the amount of revenue. 
man with a small business in which personal service Tables XX VII and XXVIII are submitted to indicate 
plays a large element. It is not practicable to check how close the yields of various state income taxes 
at the source a multitude of small fees paid toa doctor approach the yield of federal income taxes from the 
or a dentist, and many barber shops and plumbing’ same states. This comparison is subject to several 
shops keep very few books. The requirement for re- difficulties. First, income of a business conducted 
turns from these businesses would increase the cost across state lines is all taxable by the Federal Gov- 














TABLE XXVIII 


Comparison of Federal and State Income Tax Collections * 
1937 Income, Reported 1938 






State 








































Individual 


Individual and Corporation Combined 


6... A 


Corporate 





2 Sources: Statistics of Income 1937, Part I; Table XXXII. 


Total 


Total 





a State———_ 
Per cent of Federal 






PRPS tv sie ... $ 4,155,993 $ 4,753,000 $ 8,908,993 $ 2,580,612 28.97 
PR ope ee ete eer eae 1,542,167 1,120,000 2,662,167 1,519,581 57.08 
POSITS 6c os os ar cdescerd ori dict wees 1,934,035 2,010,000 3,944,035 689,052 17.47 
CMRI oar Scie: «ech d Raeieee he erelonete 74,835,666 71,038,000 145,873,666 42,832,878 29.36 
RIND score cscico skis Ss Awe 9,010,069 7,586,000 16,596,069 811,836 4.89 
ConmectieHt .... 22.0605 6- sees ee 34,890,703 22,275,000 57,165,703 3,661,525 6.41 
rrr ee 25,218,817 39,618,000 64,836,817 1,445,545 223 
EE a occ oo Sr aececcdnt ge oe 8,370,285 8,994,000 17,364,285 5,801,912 33.41 
CC RRC ee 693,336 1,780,000 2,473,336 2,239,853 90.56 
DR eh Saperecom ae 4,886,074 6,987,000 11,873,074 4,712,919 39.69 
| a SS Eee eee arene 4,051,195 4,164,000 8,225,195 2,626,368 31.97 
PCIE sx 4 035.50 odetasi's acclacrce nteiaees 5:725,201 8,810,000 14,533,251 3,459,952 23.81 
SAUDI 6505s onc ceo oes ees 8,172,372 9,653,000 17,815,372 4,851,278 27.22 
CC Eee er eet ee ee 21,500,438 15,544,000 37,044,438 1,010,177 273 
Massachusetts ........6.0...05%5 52,381,623 38,515,000 90,896,623 30,006,897 33.01 
ME MRMPRUR EE sho BT et Wy! en 11,908,597 15,175,000 27,083,597 10,115,128 37.35 
She ee 1,542,247 1,839,000 3,381,247 1,998,240 59.10 
IN PRON 2 ctics oo oye ave rerecisi Se 23,083,037 33,606,000 56,689,037 7,124,991 12.57 
MOMEABA, «sce ie csc caecs mkw towers 1,228,334 1,254,000 2,482,334 992,043 39.96 
New Elamioshité .. ..... 6606660 3,230,495 1,910,000 5,140,495 690,108 13.42 
NCW BEGRICO. 6... cece cgvtica ecw eses 1,141,400 576,000 1,717,400 452,263 26.33 
INCOR ORE onic sesso cie, sary sai orudstorer nz 296,063,388 333,042,000 629,105,388 170,853,251 27.16 
North Carolina ....... 10,582,369 15,938,000 26,520,369 11,260,955 42.46 
rg a co, > ————— 358,874 337,000 695,874 428,968 61.64 
RON ecco Se. cs cis be eg tee vee 59,702,803 88,652,000 148,354,803 12,055,463 8.13 
Ooo re eee 8,265,541 13,939,000 22,204,541 8,538,550 38.45 
Uo 2 eS ee ae RE ee Tt 3,251,763 3,490,000 6,741,763 5,471,301 81.16 
Bo cy) | ————— r 97,339,290 97 290,000 194,629,290 28,183,735 14.48 
South Carolina ....... a 2,001,311 4,966,000 6,967,311 3,799,125 54.53 
South Datola: .... 2. ccs bu nines e: 377,107 357,000 734,107 559,499 76.29 
OMNI, «35 5x55 ac dare es eats a Oe 7,567,645 7 828,000 15,395,645 3,858,485 25.06 
SR ee er eee ee 1,619,567 2,378,000 3,997,567 1,813,212 45.36 
RMI 55ers Arn acc un Gena 1,231,377 1,294,000 2,525,377 761,737 30.16 
Mecca c Coe oe de anes 12,378,744 15,658,000 28,036,744 4,473,238 15.95 
West Virginia ....... 5,203,949 8,275,000 13,478,949 1,847,220 13.70 
I ico ite ox ate ecehen 13,592,844 23,170,000 36,762,844 18,829,560 51.22 
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ernment and is allocated to the state of the principal 
office of the business. Usually a state taxes only the 
part of that income derived within its boundaries. 
Federal exemptions for individuals have usually been 
higher than those of the states. Rates differ. A 
detailed study, state by state, of the income at each 
income level with amounts reported to the United 
States at that level, might indicate something for in- 
dividuals, but many individuals get some income out- 
side the state, taxable by the Federal Government and 
not taxable by the state. There is some evidence that 
relatively more income is reported to states than to 
the Federal Government in the lower levels, and less 
in the higher levels, but this may be because of dif- 
ferent definitions of income. (See Table X XIX.) 


Cost of Administration 


Costs are somewhat difficult to secure because in- 
come taxes are frequently administered in conjunction 


TABLE XXIxX 


Ratio of Number of Returns Reported to State to Number 
Reported to Federal Government by State Residents, 
According to Size of Income’ 


Size of Income 


(000 omitted) Minn. Okla. Wis. 
Under $5 80.40% * 98.76% * 347.61% * 
$5— 10 116.19 45.38 93.95 

10— 25 100.04 53.08 73.39 

25— 50 84.93 42.40 49.35 

50— 100 73.03 34.78 30.54 
Over 100 58.14 58.06 20.51 
Total Number 83.65 79.85 327.16 





! Figures on the basis of income received in 1937, reported in 1938. 
Comparison of number of federal and state returns filed in 1938, 
states reporting number of returns, not subdivided by income 


classes. For personal exemption comparisons see Tables XV and 
XXXII. 








State Number of Federal Number of State Ratio of State 
Individual Returns Individual Returns — to Federal 


re re 18,502 5,642 30.49% 
Se ‘a 510,224 294,062 59.63 
OS, Sab vaca 16,836 14,413 85.61 
Ga. tinea es , 56,768 14,016 24.69 
BND o ocrdcarats cs 15,683 26,690 57.51 
Iowa .... 72,359 156,423 216.18 
Ky. ; 51,192 29,900 58.41 
Mass, .. ; 314,390 212,255 67.51 
Mo. Dae Si 145,457 105,414 72.47 
ae iad 21,641 11,463 52.97 
N. Mex. ; : 13,596 8,488 (est.) 83.24 
Wi Be .cvcorcrccee BGS 653,454 61.03 
N. Dak. 11,408 16,455 144,24 
ae 23,316 22,110 44.83 
Tenn, SE cehded 58,598 20,743 35.40 
Va. Fare 71.645 34,517 48.18 


2? Minnesota’s personal exemptions are computed in tax, and are 
equivalent to the same income for single persons as the Federal 
Government's, to $2000 for married couples or heads of households, 
while the Federal Government’s comparable exemption was $2500 
plus an earned income credit. 

% Oklahoma's single persons were exempt on only $850 of income, 
compared to $1000 for the Federal Government in 1938, and married 
couples were exempt $1700 as compared with the Federal Govern- 
ment’s $2500. 

*A single person in Wisconsin was exempt on the equivalent of 
$800, and a married couple on the equivalent of $1600, as compared 
with the exemptions of $1000 and $2500 for the Federal Government. 
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with other taxes, and the cost cannot be separated 
from costs of other taxes. Costs are proportionately 
higher in the states in which there is a low yield and 
lower where there is a high yield; they tend to be 
lower where the tax is well established and higher 
where the tax is new. Table XXX gives the informa- 
tion for the states insofar as it is available. 

The cost of administering the tax is usually propor- 
tionately less for corporation taxes than for individuals’ 
taxes, but few states separate the costs of the two. 
In New York, the cost of administering taxes on cor- 
porate income has varied from 0.24 per cent of collec- 
tions to .55 per cent since 1930, but that for individuals 
has ranged from .54 per cent to 1.86 per cent. 

Wisconsin spent $1,900,000 for the administration 
of the income tax during the five years 1934 through 
1938, or about 2.7 per cent of the $70,000,000 collected. 
Approximately 22 per cent of the total corporation 
collections ($36,000,000) were additional and delin- 
quent taxes assessed as the result of office and field 
audits. From corporations $8,100,000 were collected 
at a cost of $330,000, or 4 per cent of the additional 
amount. From individuals $3,500,000 were collected 
at a cost of $385,000, or 11 per cent. This sum was 
approximately 10 per cent of the total collected from 
individuals ($34,000,000). Therefore, at a cost of 
$715,000 the state received over $11,500,000 revenue 
that it would not otherwise have received.*® 


Distribution of Proceeds 


When Wisconsin first enacted its income tax, ninety 
per cent of the collections went to local governmental 
units and only ten per cent to the state. It was found 
that this resulted in some communities having more 
money than was needed, and in the poorer communities 
being overtaxed. Gradually a change was made so 
that forty per cent of the normal tax is now retained 
by the state. When the surtaxes forming part of 
Wisconsin’s rate structure were adopted, the revenues 
from these levies were retained for the state and ear- 
marked for special purposes. 


There has been much earmarking of income tax 
revenues. Reduction of property levies, aid to schools, 
old-age pension funds, special debt funds have been 
mentioned. At least eight states specifically allocate 
some income tax revenues to schools or for state sup- 
port of education, and seven states provide that the 
revenue must be used to reduce property levies. Table 
XXXI gives a summary of the way in which revenue 
is distributed in different states. 

Allocations of this revenue to the localities in which 
the taxpayers are domiciled presents its administrative 
difficulties. In the first place, a large business does 





*# National Association of Tax Administrators, Proceedings 1939, 
p. 16. 








oie 
scl 
th 
m< 
ea 
re’ 
fle 
to 

ev 
je 
ha 


CMNnO? 










































July, 1941 STATE INCOME TAXATION 431 





not usually derive its income from only one place, and 
the localities in which there is no principal office feel 
that they are being exploited to support other localities 
which may be able to tax the accumulations of income 
as well as the income itself. Secondly, there is a 
tendency for the more prosperous taxpayers to center 
in various localities, and these localities do not lack 
for revenue as much as poorer sections. Where the 
state can collect the money and redistribute it ac- 
cording to some measure of need, such as aid to 
schools, or for relief programs or old-age pensions, 
there may be a better distribution than when the 
money is returned to the locality of its origin, though 
each criterion has its weaknesses. Earmarking of 
revenues for special purposes tends to make for in- 
flexibility of the system and for lagging adaptation : : 
to changing social needs. Experience has shown, how- three-fourths of the states have followed Wisconsin by 
ever, that this need criterion may also be easily sub- adopting this tax, and it has now become one of the 
jected to serious wastes and abuses. On the other ™@!" forms of state revenue. 

hand, allocations of income tax revenues to local units Some of the states have approximated or equalled 
in proportion to state tax receipts or property valua- the quality of Wisconsin’s administration, but some 
tions gives the localities of higher assessment, which have failed to do this and have consequently failed to 
are ordinarily the richer places, the chief tax relief. reach the results they might have secured. Despite 
Clearly no one simple formula can be relied upon to _ lapses in certain cases, there has been a general gradual 
solve fiscal problems such as these. improvement in [Text continued on page 437] 


Concluding Comment 


It is now thirty years since Wisconsin adopted the 
first modern state income tax and disproved the then 
generally accepted opinion that a state could not suc- 
cessfully administer such a tax. Wisconsin’s success 
was due principally to the fact that it provided for 
efficient administration. Instead of relying upon lo- 
cally elected officials it entrusted the administration of 
the income tax to a well-qualified and alert State Tax 
Commission which selected and retained state and 
district income tax officials on the basis of competence 
and which profited by experience, improving admin- 
istration from year to year rather than letting it de- 
teriorate as had previous local income and general 
property tax administration in most states. About 








TABLE XXX 


Cost of Administration of Income Tax’ 














1934 1935 1936 1937 1938 1939 1940 
% of % of % of % of % of % of % of 
State Amount Tax Amount Tax Amount Tax Amount Tax Amount Tax Amount Tax Amount Tax 
WEE cis ois areorees S$ 39,368 5.17 $ 55,577 4.94 $ 55,502 3.65 $ 64,534 6.83 $ 64,648 4.73 
DUE arate ees 2.95 3.28 3.08 3.03 2.94 3.00 
pase Bergan $ 71,462 1.80 $ 72,496 1.40 256,060 1.20 399,428 1.20 544,300 1.30 684,960 1.70 751,909 1.87 
nasa 
COMMS once 19,701 0.54 
Ga. Praia atghahens 63,203 56,649 2.20 80,000 2.82 115,657 1.99 113,200 2.31 123,090 2.17 
rr 12,797 3.93 13,287 2.07 17,724 1.47 32,272 1.67 43,975 1.96 39,712 2.86 
FO ere 105,968 5.02 203,988 5.44 212,866 4.41 236,263 4.95 250,088 5.89 439,848 
Semiciees 35,621 48,116 2.73 61,476 2.48 82,331 3.13 89,078 4.46 90,468 4.27 
Satna Ti ORE 46,783 1.34 93,371 2.84 109,890 2.56 
ne eer 599,194 3.59 637,573 3.78 675,061 3.65 677,429 2.74 738,328 3.08 735,409 3.91 
erence 57,983 4.85 113,592 3.87 122,543 3.41 128,757 2.31 169,090 1.67 178,408 1.73 173,523 1.56 
BE, era 37,671 1.80 52,660 3.00 2.41 








ie iia esa 33,001 
‘orp. 11,972 1.74 
132 11,952 2.04 
3 42,150 







Ds Wa Scvsidist asi 10,182 2.47 8,467 2.43 10,772 2 
6. - 3 


.70 22,033 
aero 9,848 10,819 1 


14,200 


N+ 


54 22,942 
2 





swear sto x . ° — ‘ 781,287 
rer) te) 






laters de 19,776 








: 2 15,271 2.92 
OMIA: ......«:2. SSS S28 74,990 3.03 171,897 3.64 232,996 3.37 207,516 2.43 189,650 2.66 199,008 3.14 
eee 43,016 2.20 60,436 2.78 60,436 2.76 63,080 1.92 61,830 1.63 
S Date? ..... 56s 
Utah 1 
ARE ee 61,419 15.24 46,506 8.28 56,884 5.65 52,586 3.38 62,566 4.81 52,968 4.93 1 41,850 5.21 1 
2 2.20 1 1,99 10 21,603 2.53 
en 243 


Siem anal 210,193 317,081 





386,300 2.80 405,000 









os 


1 Information furnished by administrators of income taxes in the several states. ? Only per cents furnished by state administrators. Where 
amounts of costs were furnished and total collections were available, the percentage has been calculated, but when the percentage was furnished and 
the amounts were not, only the percentages are published here. *Limited to 3% by statute. ‘4 Two-thirds of 1¢ on the dollar as an average over 
the five-year period. 5 Includes sales, use and income tax administration in 1940. ®Cost of administration of individual, fiduciary, and partnership in- 
come tax. 7 Limited to 10% of collections by law. % Cost of collecting bank taxes, unincorporated business tax and individual income tax. ® Included 
with sales tax administration, costs of both are 2.5% of collections. The cost of administration for the combined individual and corporation tax 
was 3.45% far 1938, 3.23% for 1939, and 3.83% for 1940. Costs were not separated prior to 1938. ™ For the five-year period 1934-1938, the Tax 
Commission collected $70,000,000 from income taxes and surtaxes, of which $36,000,000 was from corporations and $34,000,000 from individuals. The 
cost of administration for this period was $1,900,000 or 2.7% of the amount collected. 
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TABLE XXXI 
Summary of Main Provisions of State Income Tax Laws 
Rates for Corporations Agencies of Collection ; : 
State Personal Exemptions Rates for Individuals and Exemption, If Any Distribution of Proceeds Sia 
Ala. _. Single, $1500. Married or Ist $1000, 1.5% $1000 exempt Dept. of Revenue. All to Idal 
head of family, $3000. De- $1001— 3000, 3 state to reduce property lev- 
pendent, $300. 3001— 5000, 4.5 3% flat rate ies, after paying a bonded 
Over $5000, 5 debt of $16,000,000. 
Ariz. _Single, $10 tax. Married or Ist $2000, 1% Ist $1000, 1% Tax Com. All to state to 
head of family, $20 tax. $2001— 3000, 1.25 $1001— 2000, 2 reduce property levies. — 
Dependent, $4 tax. 3001— 4000, 1.5 2001— 3000, 2.5 
4001— 5000, 2 3001— 4000, 3 
5001— 6000, 2.5 4001— 5000, 3.5 
6001— 7000, 3 5001— 6000, 4.5 
7001— 8000, 3.5 Over $6000, 5 
8001— 9000, 4 Ka 
Over $9000, 4.5 
Ark. _.. Single, $1500. Married or Ist $ 3,000, 1% $1500 exempt Comr. of Revenue. 50% to 
head of family, $2500. De- $ 3,001— 6,000, 2 state charities fund; 50% 
pendent, $400. 6,001— 11,000, 3 2% flat rate to school equalization fund 
11,001— 25,000, 4 to be distributed by state to Ky 
Over $25,000, 5 school districts. 
Calif. .. Single, $1000. Married or Ist $ 5,000, 1% 4% flat rate. Min., $25; Franchise Tax Comr. 
head of family, $2500. De- $ 5,001— 10,000, 2 also applies to corps. neither 
pendent, $400. Trust, etc., 10,001— 15,000, 3 taxed nor specifically ex- All to state. l: 
$100. 15,001— 20,000, 4 empt. a 
20,001— 25,000, 5 
25,001— 30,000, 6 
30,001— _ 40,000, 7%; $ 40,001—$ 50,000, 8%; $ 50,001—$ 60,000, 9%; 
60,001— 70,000,10%; 70,001— 80,000,11%; 80,001— 100,000, 12%; M 
100,001— 150,000, 13%; 150,001— 250,000, 14%; over $250,000, 15% : 
Colo. .....Single, $1000. Married or Ist $ 2,000, 1% 4% flat rate. 6% banks, Treasurer. 3% for admin- 
head of family, $2500. $2,001— 4,000, 2 fin. corps. in lieu of other istration, 5% for refunds, 
Dependent, $400. 4,001— 6,000, 3 taxes. 65% of remainder to Gen. 
6,001— 8,000, 4 Rev. Fund of state, 35% to \ 
8,001— 10,000, 5 county school funds to be i 
Over $10,000, 6 distributed to schools. 
Conn, .....None. None 2% flat rate. Min., $10. Returns filed with Tax 
Not to be less than one mill Comr. Tax collected by 
on base composed of inter-state treasurer. 
est bearing debt, capital 
stock, surplus, undivided All to state. 
profits, and reserves, less \ 
deficit and stocks and securities held. 
Del. Single, $1000. Married or Ist $ 3,000, 1% None. State Tax Comr. All to 
head of family, $2000. De- $3,001— 10,000, 2 building, maintenance, and 
pendent, $200. Over $10,000, 3 operation of public school 
system. 
D.C _. Single, $1000. Married or Ist $ 5,000, 1% 5% flat rate. Returns filed with assessor 
head of family, $2500. De- $ 5,001— 10,000, 1.5 and collected by Collector 
pendent, $400. 10,001— 15,000, 2.0 of D.C. All to D. C. 
15,001— 20,000, 2.5 
Over $20,000, 3.0 
Ga. _. Single, $1000. Married or Ist $ 1,000, 1% 5.5% flat rate. 


Tax may 


Revenue Comr. 


head of family, $2500. De- $ 1,001— 3,000, 2 not be less than 2% of a All to state. 
pendent, $400. Any non- 3,001— 5,000, 3 base consisting of the en- 
resident, $1000. 5,001— 7,000, 4 tire net income plus com- 


7,001— 10,000, 5 
10,001— 20,000, 6 
Over $20,000, 7 


pensation to officers and to 
stockholders owning in ex- 
cess of 5% of the stock 
after deducting $10,000 and 
deficit of last year, if any. 





tO 


to 
ind 
ool 


sor 
tor 
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State Personal Exemptions 


idaho ..... Single, $700. Married or 
head of family, $1500. De- 
pendent, $200. Nonresident, 
$700. 








Towa: 3.058 Single, $10 tax. Married or 
head of family, $20 tax. 
Dependent, $5 tax. 









Kans. ..... Single, $750. Married or 
head of family, $1500. De- 
pendent, $200. 






pedroe Single, $1000. Married or 
head of family, $2500. De- 
pendent, $400. 








eee Single, $1000. Married or 
head of family, $2500. De- 
pendent, $400. 








Single, 2.5% of $1000. Mar- 
ried or head of family, 2.5% 
of $2000. Dependent, 2.5% 
or $400. Fiduciary, 2.5% of 
$200. 





Mass. .....Single, $2000. Married or 
head of family, $2500. De- 
pendent, $250. Income from 
intangibles: $1000 is exempt 
if total income does not ex- 
ceed $1000 for single per- 

son or $1500 for married 

couple. 
















exemption, 2%. 
$50,000, 4%. 
6%. 


STATE INCOME TAXATION 


Rates for Individuals 


TABLE XXXI 
Summary of Main Provisions of State Income Tax Laws 





Rates for Corporations 
and Exemption, If Any 





[st $1000, 1.5% 
$1001— 2000, 3 
2001— 3000, 4 
3001— 4000, 5 
4001— 5000, 6 

Over $5000, 8 


Ist $1000, 1% 
$1001— 2000, 2 
2001— 3000, 3 
3001— 4000, 4 
Over $4000, 5 










Ist $2000, 1% 
2001— 3000, 2 
3001— 5000, 2.5 
5001— 7000, 3 
Over $7000, 4 


Ast $3000, 2% 

$3001— 4000, 3 
4001— 5000, 4 

Over $5000, 5 





Investment income, 
Other income 2.5% (2.5% 
of all deductions and ex- 
emptions subtracted from 


Ist $1000, 1.5% 
$1001— 2000, 3 
2001— 3000, 4 
3001— 4000, 5 
4001— 5000, 6 
Over $5000, 8 


2% flat rate. 
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Agencies of Collection; 
Distribution of Proceeds 


Tax Comr. 1% for refunds, 
99% for state revenue fund 
to reduce property tax lev- 
ies therefor. 


Tax Comr. 3% plus $30,000 


of sales and income tax re- 


ceipts commingled go to general fund; next $5,500,000 


to old-age pension fund. 


2% flat rate. 


4% flat rate. 


1st $10,000 or portion over $3000 exemption. (Propor- 
$10,001—__ tionate part if net income 
Over $50,000, is not all taxable.) Balance 


at 4%. 


6%. 1.5% flat rate. 


above rates on gross income to arrive at tax paid). 





Earned income, professional Business corporations, $5 
income, and annuities, 1.5%; per $1000 of corporate ex- 
capital gains, 3%; int. and cess or $5 per $1000 of 
div., 6%; plus surtax of tangible property in state 
10% of above taxes for 1940. not subject to local tax, 








Minn. Single, $10 tax. Married 
or head of family, $30 tax. 
Dependent, $5 tax. 















trusts. 











pendent, $200. 


Miss. .....Single, $1000. Married or 
head of family, $2500. De- 
pendent, $400. None for 


..Single, $1000. Married or 
head of family, $2000. De- 





Ist $ 1,000, 
$ 1,001— 2,000, 
2,001— 3,000, 
3,001— 4,000, 
4,001— 5,000, 
5,001— 7,000, 
7,001— 9,000, 
9,001— 12,500, 
12,501— 20,000, 





whichever is higher; plus 


proportion to property valuation. 


Remainder to counties in 


Director of Rev. State Sol- 
diers’ Compensation Bond 
Fund and Gen. Rev. Fund 
to reduce property taxes. 










Dept. of Revenue. All to 
State Revenue Fund. 


Director of Revenue. All 
to Property Tax Relief 
Fund. 











Comptroller. 4% to state. 
For Baltimore, 3% of tax 
from residents. For re- 
mainder, 4% each to city or 
town and county. 





Comr. of Corporations and 
Taxation. Cost of admin- 
istration to state; rest to 
city, town, or county in por- 
portion to tax levy for state. 


2.5% of net income. Minimum not less than 1/20 of 


1% Exemption $1000. 6% flat 





Ist $ 2,000, 3% 


$2,001— 4,000, 4 
4,001— 6,000, 5 
6,001— 8,000, 6 
8,001— 10,000, 7 

Over $10,000, 8 


$1001— 2000, 1.5 
2001— 3000, 2.0 
3001— 5000, 2.5 
5001— 7000, 3.0 


Ist $1000, 1.0% 





rate with credit against tax 
of 10% of the average of 
the payroll and property 
ratios (in state to total). 
Special credits to some 
types of business. 


%; over $20,000, 10% 


[st $ 2,000, 3% 
$2,001— 4,000, 4 
4,001— 6,000, 5 
6,001— 8,000, 6 
8,001— 10,000, 7 
Over $10,000, 8 


2% flat rate. 


7001— 9000, 3.5%; over $9000, 4.0% 


1% on capital stock. Banks, etc., maximum of 6%. 


Tax Comr. Cost of admin- 
istration to state; remainder 
to schools $10 per child, to 
reduce (1) debt, (2) prop- 
erty tax; balance for school 
aid. 


State Tax Com. All to 
state. 









Returns filed with assessor 
and collected by county or 
local tax collector. Some 
supervision by state audi- 
tor. All to state. 
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Summary of Main Provisions of State Income Tax Laws 
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Rates for Corporations Agencies of Collection ; 

State Personal Exemptions Rates for Individuals and Exemption, If Any Distribution of Proceeds Sa 
Mont. ..... Single, $1000. Married or ist $2000, 1% 3% flat rate. Board of Equalization. 50% S. C 
head of family, $2000. De- $2001— 4000, 2 Min. tax of $5. to State Gen. Rev. Fund 
pendent, $300. 4001— 6000, 3 to reduce property taxes; 

Over $6000, 4 25% to common school interest and income fund; 
Min. tax of $1 25% to common school equalization fund. 
Each taxpayer, $200. No Average property tax rate Average property tax rate State Tax Com. Distributed 
allowance for dependents. on income from intangibles: on intangible income. to towns and cities where 
3.48% in 1938. taxpayer lives, or to coun- 
ties if he lives in unincorporated place. S. I 
N. Mex... .Single, $1500. Married or 1st $10,000, 1% 2% flat rate. Returns filed with Bureau 
head of family, $2500. De- $10,001— 20,000, 2 of Revenue. Collections by 
pendent, $200. 20,001— 100,000, 3 Treasurer. Cost of administration to state; 25% of 
Over $100,000, 4 rest to state casual deficit fund; 75% to state school 
fund, distributed therefrom to schools. 
.Single, $1000. Married or Ist $1000, 2% 6% flat rate. Minimum, $25 Dept. of Taxation and 
head of family, $2500. De- $1001— 3000, 3 or one mill per dollar capi- Finance (Com.) Penalties, Ter 
pendent, $400. 3001— 5000, 4 tal stock. $10 for coOpera- interest, and the emergency 
5001— 7000, 5 tives and some other excmpt surtax go to the state, as 
7001— 9000, 6 companies. does % of regular corpora- 
Over $9000, 7 tion tax. Personal income 
Plus emergency tax, 1%. tax divided, part to state, 
Capital gains, ™% regular part to local units, in pro- 
rates. Unincorporated busi- portion to property valua- Ut 
nesses, 4%. tions. 
Single, $1000. Married or Ist $ 2,000, 3% 6% flat rate. Comr. of Revenue. All to 
head of family, $2000. $2,001— 4,000, 4 state. 
Married woman with inde- 4,001— 6,000, 5 
pendent income, additional 6,001— 10,000, 6 
$1000. Dependent, $200. Over $10,000, 7 Vt. 
Single, $500. Married or Ist $ 2,000, 1% Ist $3,000, 3% Tax Comr. 
head of family, $1500. De- $ 2,.001— 4,000, 2 3,001— 8,000, 4 All to state. 
pendent, $200. 4001— 5,000, 3 8,001— 15,000, 5 
5,001— 6,000, 5 Over $15,000, 6 
6,001— 8,000, 7.5 Va 
8,001— 10,000, 10 
10,001— 15,000, 12.5 
Over $15,000, 15 
Ohio’ None. Intangibles, 5%. None. Tax Comr. W 
Okla. Single, $850. Married or Ist $1000, 1% 6% flat rate. Tax Com. 5% for admin- 
head of family, $1700. De- $1001— 2000, 2 istration and refunds. Re- 
pendent, $300. 2001— 3000, 3 mainder to State Gen. Rev. W 
3001— 4000, 4 Fund. 
4001— 5000, 5 
5001— 6000, 6 
6001— 7000, 7 
7001— 8000, 8 
Over $8000, 9 


















Single, $800. Married or Ist $ 500,2% 8% flat rate. “-«m of Tax. Com. 

head of family, $1500. De- $ 501— 1000, 3 $10. Offset of 4 * All to state to reduce gen- 
pendent, $300. For surtax 1001— 2000, 4 property taxes, not to cx nroperty tax. 

income: Single, $500; Mar- 2001— 3000, 5 ceed 50%, allowed. 

ried or head of family, $800. 3001— 4000, 6 


Over $4000, 7 
2% surtax on intangibles, 
but total is not to exceed 
8% of income. 












Penn. .....None. None. 7% flat rate. Dept. of Revenue. 


General Fund of state. 
1 Applies to income from intangibles only. 
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Siaie Personal Exemptions 


A Se Single, $1000. Married or 
head of family, $1800. De- 
pendent, $200. Exemption 
for surtax only, $500.” This 
is in lieu of and not in 
addition to above. 









STATE INCOME TAXATION 


Rates for Individuals 


1 


st $2000, 2% 


$2001— 4000, 3 
4001— 6000, 4 
Over $6000, 5 


Surtax 
divider 
$500— 


on interest and 
ids: * 
800, 3% 


801— 12000, 4%; over $1200, 5% 











Single, $6 of tax. Married 
or head of family, $12 of 
tax. Dependent, $2 of tax. 








Wen” ..c. 55 None. 


















.. Single, $600. Married or 
head of family, $1200. De- 
pendent, $300. 


_. Single, $1000. Married or 
head of family, $2000. De- 
pendent, $250. Income from 








Wabciscleeanas Single, $1000. Married or 
head of family, $2000. De- 
pendent, $200. 












‘a. .... Single, $1000. Married or 
head of family, $2000. De- 
pendent, $300. 


. Single, $8 tax. Married or 
head of family, $17.50 tax. 
Dependent, $4 tax. 
























? Applies to income from intangibles only. 





Ist$ 1,000, 1% 


$ 1,001— 3,000, 2 
3,001— ~— 8,000, 3 
8,001— 18,000, 4 

18,001— 68,000, 5 
68,001— 318,000, 6 
Over $318,000, 8 


Interest and dividends, 6%. 
Dividends from  corpora- 
tions of whose property at 
least 75% is assessable for 


property tax, 4%. 





Ist $1000, 1% 
$1001— 2000, 2 
2001— 3000, 3 
3001— 4000, 4 
Over $5000, 5 


Interest and dividends, 4%. 


All other income, 2%. 


Ist $3000, 1.5% 


$3001— 5000, 2.5 


O 


ver $5000, 3.0 


Ist $1000, 1% 


$1001— 2000, 2 
2001— 3000, 3 


O 
Norm 


$ 1, 
2, 
3, 
4, 


e 
a, 


6, 


rf 
8, 
9, 


ver $3000, 4 


al tax: 

Ist $ 1,000, 1% 
001— 2,000, 1.25 
001— 3,000, 1.5 
001— 4,000, 2.0 
001— 5,000, 2.5 
001— 6,000, 3.0 
001— 7,000, 3.5 
001— 8,000, 4.0 
001— 9,000, 4.5 
001— 10,000, 5.0 


10,001— 11,000, 5.5 
11,001— 12,000, 6.0 


Over $12,000, 7.0 


Retirement surtax: 
Normal tax less . $37.50- holder.) 
divided by 6. 





Temporary surtax, 60% of normal tax. 


TABLE XXXI 
Summary of Main Provisions of State Income Tax Laws 


Rates for Corporations 
and Exemption, If Any 


4.5% flat rate. Minimum 
tax of 2% net income plus 
salaries of officers and 
stockholders owning in ex- 
cess of 5% of capital stock 
the year, if any. 






435 


Agencies of Collection; 
Distribution of Proceeds 


Tax Com. All to state. 


minus $6000 and deficit for 





Ist $ 1,000,1% 
$ 1,001— 3,000,2 
3,001— __— 8,000, 3 
8,001— 18,000, 4 
18,001— 68,000, 5 
68,001— 318,000, 6 
Over $318,000, 8 


Financial institutions, 3%, minimum tax of $24. 


Director of Taxation. All 
to state. 





334 or tax on _ capital 
stock, whichever is greater. 


Intangibles, 4%, state; intangibles, 6%, state 
gets 5@, city or county of residence gets %. 


National banks, etc., 3%. 
Other banks and corporations 
pay 3% of net income or 
1/20 of 1% of value of tan- 
gible property, whichever is 
greater, with min., $10. 


2% net income. 


intangibles, only if total income does not exceed $1000 for single persons or $2000 
for married couples; single person, $400; married couple, $800. 


Comr. of Finance and Tax- 
ation. 

Corp. tax for Rev. Fund 
and administrative expense. 


Tax. Com. 

25% to State Gen. Fund, 
75% to State Dist. School 
Fund. 








Comr. of Taxes. $150,000 
to towns and villages on 
basis of highway mileage. 
Rest to state. 





3% flat rate. 


None. 


Normal tax: 
Ist $1000, 2.0% 
$1001— 2000, 2.5 
2001— 3000, 3.0 
3001— 4000, 3.5 
4001— 5000, 4.0 
5001— 6000, 5.0 
Over $6000, 6.0 


Retirement surtax: 
Normal tax less $75 divided 
by 6. 


Privilege dividend tax, 3%. 
(For privilege of receiving 
div. paid by corp. for stock- 


3 Applies to income of individuals from intangibles only, to all income of corporations. 


Tax Comr. Collections by 
county treasurers. All to 
state. 





Tax Comr. 
All to state. 


Tax Comp. 


40% of normal tax to state, 
10% to county where tax- 
payer resides and 50% to 
municipality. Retirement 
surtax is divided: 60% for 
state retirement funds, 40% 
for city retirement funds. 
Emergency surtax and priv- 
ilege dividend taxes all go 
to the state. 
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TABLE XXXII 
Total State Income Tax Collections—Fiscal Years 1933-1940 * 


























































State 1933 1934 1935 1936 1937 1938 1939 1940 
aie. .;-. “ selecws $ 1,100,731° $ 2,009,908" ¢$ 2,580,612» $ 1,918,483» $ 2,412,688 
Ariz, i 762,241 1,164,415 1,519,581» 944,439» 1,363,269 
Saree $ 191,292 $ 178,783 $ 313,536 370,186 627,865 689,052 650,230 723,806 
> an j 3,394,014 3,980,399 4,980,449 21,625,748 34,559,122 42,832,878 40,516,416 40,253,226 
Colo. ; : 811,836 2,061,968» 
Conn eee 3,549,250 3,554,710 3,661,525 2,935,903 3,651,423 
Del. 653,244 692,526 768,183 907,861 1,276,000 1,445,545 1,085,485 1,662,000¢ 
Ga ee 2,572,0754 2,829,9248 5,801,912 4,904,603 5,668,184 
Idaho ; 89,548 314,773 621,278 1,122,195 1,928,665 2,239,853 1,386,133 1,396,661 
Iowa os ghee ara 2,106,159 3,715,670 4,791,184 4,712,919 4,176,908 4,866,644 
Kans 1,761,896 2,480,286 2,626, 368 1,997,210 2,116,475 
Ky. 3,628,933 4,594,865 3,459,952 4,296,463 
La. 2,168,654 2,923,249» 4,851,278» 5,381,084» 5,150, 000° 
Md. ; 874,331» 
Mass. 21,152,711 23,142,403 30,509,761 30,006,897 23,170,572 
Minn. 1,194,767 2,932,450 3,597,495 5,568,367 10,115,128 10,295,086 11,107,897 
Miss, ; 403,512 665,476 999,662 2,137,307 1,998,240 1,367,961 1,709,848 
Mo. 3,374,192 3,572,051 4,426,160 5,528,439 7,421,747 7,124,991 6,181,105 
Mont ee , 711,782 1,071,704 992,043 838,827 3,251,512 
N. H. 585,717 412,426 347,930 399,237 485,191 690,108 754,703 586,549 
N. Mex. waivers 64,090 124,001 193,461 336,862 554,822 452,263 549,951» 444,000° 
N. Y.°¢ ‘iee 59,529,619 67,382,426 80,359,821 128,796,254 166,982,063 170,853,251 144,429,515 148,263,000¢ 
i. < pielanppacaeees 8.088,117 10,975,534 11,260,955» 9,716,274» 11,934,000 « 
N. Dak. : 142,990 245,971 555,161 438,502 432,478 428,968 361,260 522,061 
Ohio . 7,963,372 7,265,371 10,980,937 12,055,463 7,887,139 
Okla. . 1,896,717 1,774,812 2,472,212 4,726,329 6,897,016 8,538,550 7,143,605 6,341,872 
Ore 2,533,934 3,303,044 5,344,028 5,471,301 5,528,000 « 
Pa. aah 12,962,652 29,879,875 28,183,735 16,349,477 23,777,000 
s. C. ‘ 925,202 1,950,454 2,173,875 2,192,449 3,278,476 3,799,125 2,770,208 3,433,000: 
S. Dak. sees 98,899 469,187 559,499 555,361 704,160 
EE. eit erasers 958,129 1,539,708 3,858,485 3,202,584 3,489,031 
Utah err 280,152 402,962 561,926 1,006,954 1,555,385 1,813,212 1,639,707 1,656,942 
Vt. rninles corde 564,215> 697,977» 761,737> 714,874» 806, 000° 
Va. - ‘ 2,108,168 1,852,478 2,428,532 2,839,337 3,785,537 4,473,238 4,237,310 4,587,752 
W. Va.... steer eee 1,147,896» 1,677,169» 1,847,220» 1,310,895» 1,596,276 
ee ‘ . 11,901,562¢ 6,318,351¢ 10,735,231? 12,578,343 18,934,287 18,829,560 14,729,181 17,658,438 
* Including deficiency assessments and deducting refunds. Includes fiduciary and other as well as individual and corporation income 
taxes. 





Compiled from data furnished by administrators of income taxes except as indicated otherwise. 
found in official sources and in Taxation in Minnesota (Chap. 15) by Roy G. Blakey and Associates. 
published in book form under the title, The State Income Taz. » Compiled from Tax Research Foundation, Tax Systems, Eighth Edi- 
tion, 1940. ¢ Compiled from Department of Commerce, State Tax Collections: 1940. Special Study No. 10. 4 Georgia changed her 


fiscal year. The 1936 figure is for a full year ended 12/31/36 and that for 1937 is for six months ended 6/30/37. e Includes tax on unincor- 
porated businesses. f Wisconsin Tax Commission, Report, 1936, p. 147. 


Data for earlier years may be 
Chapter 15 and other material are 

















TABLE XXXIII 
State Income Tax Collections (Corporation Only) 
Fiscal Years, 1933-1940 * 






State 








1936 1937 





1938 1939 














Ala. 
























605,2922 $ 984,000» ¢$ 1,453,9818 $ 1,911,000¢ 

Ariz. +* 510,361 732,770% 957,253 533,7484 $ 817,134 
Ark. $ 151,845 $ 106,542 $ 174,528 201,549 260,206 386,816 363,916 
Cal. P 15,028,388 17,699,237 20,972,983 20,006,556 20,683,059 
Colo.* - 2 
Corn. 3,549,250 3,554,710 3,661,525 2,935,903 3,651,423 
7a, ‘ 1,568,536 1,624,248 3,286,829 2,681,548 3,166,879 
Idaho 4 199,712 385,108 717,356 1,107,708 1,233,651 1,540,279 869,845 876,549 
Iowa ; ‘ abies 274,061 464,088 665,945 839,914 695,119 915,692 
Kans, 630,616 872,187 962,019 742,624 767,234 
Ky. 1,826,674 2,128,371 1,500,003 1,945,206 
La. 1,243,790 1,440,254 2,419,709 2,976,991 2,736,000°¢ 
Md. 3,377 359,79548 297,443 
Mass.4 2,925,573 3,299,433 4,492,607 4,715,320 2,873,664 
Minn, ‘ 2,181,652 2,074,029 3,611,977 e 3,786,960 4,122,307 
Miss. 189,886 239,019 450,975 1,086,246 937,854 707,345 
Mo.¢. . 
Mont. : 331,345 585,811 486,235 404,133 688,344 
N. Mex.® ‘ 
ee Sa ... 29,646,422 21,657,933 21,700,039 39,215,205 38,538,371 43,412,254 37,776,191 39,529,000° 
x. Cc 6,529,826 8,331,853 8,230,944 6,958,313 8,657,000° 
N. Dak. : a ; 169,395 143,211 258,389 
Okla. ; ‘ ; ; 1,600,700 3,084,222 3,937,335 5,088,527 4,657,605 3,917,817 
Ore. 854,8634 1,134,4314 1,878,5718 1,800,2528 

Pa, ‘ ' vi 12,962,652 29,879,8754 28,183,7354 16,349,4778 23,777,000° 
<< aa 810,324 1,342,143 1,312,093 1,293,120 1,903,558 2,252,878 1,574,308 
S. Dak.e : 
Tenn. Rt nts A 372,9208 680,5698 2,134,2418 1,793,0008 1,819,112 
= cath Saude oA 122,808 220,243 349,921 508,035 750,423 948,972 947,409 854,148 

Tt.e , ——e 

Va. ee 1,170,261 1,258,228 1,620,791 1,799,958 2,434.387 2.456,809 2,076,599 2,644,321 
Wik. «2... .0 sevee  QORES27* 3,606,990 f 3,762,034 6,552,617 10,092,040 9,999,714 7,500,469 8,743,269 


* Tax Systems, Eighth Edition, (1940), pp. 325-349. » Financial Statistics of States, 1937, p. 6. ¢U. S. Dept. of Commerce, State 
Tax Collections, 1940, Special Study No. 10. 4 Fiscal year ends 11/30. 


For Massachusetts these figures include the tax on banks and 
that part of the business corporation tax measured by net income. ¢ Not available. f Wisconsin Tax Commission, Report, 1936, p. 147. 
* See Table XXXII, note for sources. 
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TABLE XXXIV 
State Income Tax Collections (Individual Only) 
Fiscal Years, 1933-1940 * 











1935 1936 1937 1938 1939 1940 


























rs or 495,439" $ 1,021,000> ¢$ 1,126,631 
ISS BOS 251,880 407,1248 450,584" ¢$ 365,134 ¢ 434,689 
| Se ia 39,447. $ 72,241 $ 139,008 168,637 367,659 302,236 286,314 

pein 6,597,360 16,859,895 21,519,037 20,509,860 19,570,167 




























mathe Sen 655,686 699,440 785,656 911,425 1,285,136 1,467,420 1,096,584 1,662,000°¢ 

BR 5.6 bo sehars nw oenas ere 1,003,539 1,205,676 2,515,083 2,223,055 2,501,305 
Idaho .. So tomlte resets 115,061 236,170 404,840 681,518 695,014 699,574 516,288 520,112 
Iowa ee ee 1,832,098 3,251,582 4,125,239 3,873,005 3,481,789 3,950,952 
Kans. Bet atetne rescannes 1,131,280 1,608,099 1,664,349 1,254,586 1,349,240 
etree 1,802,259 2,466,494 1,959,949 2,351,258 
RAR Aerie tae er 924,8644 1,482,9954 2,431,5694 2,404,0938 2,414,000°¢ 

Md. OR ee ae ee 636,497 529,415 

Nn tare ae 13,500,517 14,844,096 18,227,137 19,842,970 26,017,154 25,291,576 20,296,908 

MM, acris< wiktrewuiesies 1,175,491 1,612,079 2,681,808 c 6,231,709 6,707,601 


213,626 426,458 548,687 1,051,061 1,060,387 660,616 














Sree nee 380,437 
eins 585,717 












485,893 505,808 434,694 543,168 
412,426 347,930 399,237 485,191 690,108 754,707 586,549 
































ebb ey acre sc) See ee 45,724,493 58,659,782 85,904,702 121,853,223 123,472,167 103,347,249 108,734,000 
rie Gia. a: Siero Nee tw 1,558,291 2,643,681 3,030,011 2,757,961 3,278,000 
Wie ENS Soressvercccnl sets 270,000» 259,573 218,050 263,671 
Ohio oie cravecscerererene i 7,963,372 7,265,371 10,980,937 12,055,463 7,887,139 
Okla. pesisugters es ; 871,512 1,642,107 2,959,681 3,450,023 2,485,644 2,424,055 
Ore. Segrstuus ie aig aisles ais 1,679,0718 2,168,6134 3,465,4574 3,671,0498 

Sere TE eee 114,878 608,311 861,781 9 1,374,918 1,546,246 1,195,900 











aaa : 519,900 475,961 587,408 859,139 1,724,244 1,409,584 1,669,919 
157,344 182,719 212,005 498,919 804,962 864,240 692,298 802,793 

























937,907 594,250 807,741 1,039,379 1,351,150 2,016,429 2,160,711 1,943,431 


, a. eee omits 1,147,896 1,677,169 1,847,220 1,310,895 1,596,276 
Wis. Seat epee tot 6,930,035 ° 2,711,361 ¢ 6,973,197e 6,055,726 8,842,247 8,829,846 7,228,714 8,915,169 

































* Tax Systems, Eighth Edition, (1940) pp. 325-349, » Financial Statistics of States, 1937. For Alabama, totals in Table XXXII will 
not be the sum of figures given in Tables XXXIII and XXXIV. ¢ U. S. Dept. of Commerce, State Tax Collections: 1940, Special Study 


No. 10. 4 Individuals, fiduciaries, partnerships. € Wisconsin Tax Commission, Report, 1936, p. 147. *See Table XXXII, note, for 
sources, 












state income tax administration; in some cases the ad- or the finances of the several states, or it may bank- 
ministration of this tax has apparently assisted in the rupt them. 


improvement of the property tax administration. 
Complexities of administration have been revealed by 
experience and the need for better drawn statutes and 
for reciprocal action on the parts of the several states 
has been shown. This has been particularly true with 
respect to the allocation of income of businesses 
operating in several states. 

Every year the importance of coordinating the various 
























The present defense program again maximizes the 
difficulties of reforming the situation, but it is im- 
perative to bring some semblance of order and harmony 
into our federal, state, and local fiscal arrangements. 
Most state income taxes bring welcome supplements 
to property and other principal state and local rev- 
enues, but they cannot play a major role in total state 
re 7 ; : finance while the Federal Government draws more 
state income taxes becomes more evident; in fact, it : il . d 

ag : ; and more heavily upon similar levies. But much in- 

becomes ever increasingly clear that all taxes of all : Peed 
range dad : equality can be eliminated and total revenues may be 
jurisdictions within the United States should be . oe oe 
increased by codrdination. Total taxes, federal and 
mitting each jurisdiction the liberty or freedom of wanes income taxes, including individual and corpora- 

en RE a * tion normal and surtaxes, plus other forms of taxes, 
exercising its anarchistic and chaos-producing autonomy. tN : 
On the one hand, the several states compete against “'© VSTY different and unequal for different taxpayers 
each other in numerous cases. On the other hand, With similar amounts of income, depending upon where 
through its superior sovereignty, the Federal Gov- they reside and do business. For the most part, in- 
ernment may drain the tax resources of the states, Come taxes, federal and state, serve to offset the 
transfer them to other states—for good or for evil. Tegressivity of other taxes upon those receiving small 
It can and has made it impossible for states and local incomes. They thus serve to make total taxes more 
jurisdictions to plan their finances intelligently and equitable and hence remove social friction. and in- 
effectively. It may build up the national resources 


coordinated into a harmonious system instead of per- 






crease social or national productivity and income. In 
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some cases, however, there appears to be a tendency is used wisely and fairly instead of abused, however, 


of certain classes to mulct other classes, to pervert it has such inherent merits that it can play a most 
what is essentially an equitable and social device into important part, both for the states and for the nation 
an inequitable and unsocial one. If the income tax 











in any well coordinated American tax system. 


TABLE XXXV 


Relation of Total State Income Tax Yield (Individual and Corporation) to Total State and to Total State and 
Local Revenues 
For Fiscal Year Ended in 1940 unless Otherwise Indicated.* 












































Total Income Total State Total State & Total Income Total State Total State & 

State Tax Tax Yield Local Revenues State Tax Tax Yield Local Revenues 
Ala.” $ 1,918,483 $ 39,906,0004 Mont. 1,254,513 11,754,859 35,911,272 
Ariz. 1,363,269 18,734,0008 N. Fi. 586,549 15,777.304 37,790,697 
Ark. 723,806 26,176,113 N. Mex. 444,0004 17,503,0004 
Calif. ; 40,253.226 292,721,0008 $540,622,682¢ N. ¥. 148,263,0004 513,586,0002 1,327,017 ,334° 
Colo.” 2,061,968 36,967,000 4 m.. &. : 11,934,0002 86,984,0002 
Conn. 3,651,423 36,313,072 160,807,0454 N. Dak. ; 522,061 23,121,277 ' 40,175,373° 
Del. 1,662,0004 13,218,000 14,515,100° Ohio» 7,887,039 3 183,812,154 386, 378,337° 
Ga. 5,668,184 45,052,055 Okla. : 6,341,872 55,762,031 137,972,628 ° 
Idaho» . 1,386,133 10,875,0004 Ore. 5,528,0002 30,955,0002 
Iowa ‘ 4,866,644 67,650,669 170,714,336e Pa. : aoe 23,777 ,0002 323,342,0002 
Kans. aankea 2,116,475 33,426,0008 re : 3,433,000 28,015,000 
Ky. 4,296,463 42,729,247 68,246,672° S. Dak. are 704,160 13,495,076 
La. - 5,150,000 77,208,0002 ee 3,489,031 43,162,000 
Md.» 874,3318 42,613,5868 Utah rer" 1,656,942 20,338,069 34,235,341 
Mass.» ‘ 23,170,572 77,533,540 315,378,358 PGS ahree eens 806,0008 11,641,000 
Minn. : 11,107,897 66,771,110 175,739,292 Va. nes A 4,587,752 56,807,990* 94,307,990» 
Miss. 1,709,848 23,421,704 59,000,000" W. Va. 1,310,895e 51,361,000 & 
Mo.» , 6,181,105 66,630,124 Wis. pie 17,658,4384 76,155,108 204,677,479 

















* Local revenues are not available in many states. Unless otherwise indicated, data were compiled from questionnaires sent to 
states. * Department of Commerce, State Tax Collections: 1940. State and Local Government Special Study No. 10, pp. 8 and 12. "In 
these states fiscal years end in the months from September to December, and for these states the data is that for the year ended in 
1939. ©1938, latest data available, no material change expected. 41939, excludes unemployment compensation in amount of $15,677,763. 
* 1939 data. ‘ Does not include municipalities but does include counties and school districts. % Tax Policy League, Tax Yields 193%. 


» Estimated. '! Total special and general collections less $1,844,813 returned to localities. ji Productive investments. * Does not include 
$9,934,295 payroll tax. 












TABLE XXXVI 


Number of Income Tax Returns Filed 
Taxable and Non-taxable * 
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anemia SIS ee a ——— 
Taxable Non-taxable Taxable Non-taxable Taxable Non-taxable 
State Corpo- Indi- Corpo- Indi- Corpo- Indi- Corpo- Indi- Corpo- Indi- Corpo- Indi- 





ration vidual 





ration vidual ration vidual 





ration vidual ration vidual ration 









vidual 








Ariz. 




























838 15,693 1 1 598 18,453 
Ark, i 616 3,546 1,822 3,925 939 5,642 1,518 3,478 819 6,162 1,606 3,857 
Cal. .. 28,000 28,436 294,062 171,921 29,000 348,268 224,288 
Conn, . 9,942 10,621 
Del. 9,762 90,142 14,413 70,058 16,080 73,036 
Ga. . 14,016 6,009? 12,552 2 31,753 5,8412 19,964 
Idaho 901 16,723 1,568 6,863 933 26,690 1,476 9,020 931 24,542 1,494 10,230 
Iowa 2,745 123,728 4,950 69,050 3,023 156,423 3,700 61,950 2,688 89,620 3,636 80,700 
Kans.* 4,300% 75,681 4,4593 95,869 3 4,611 3 102,3703 
Ky. 2,600 29,900 4,800 20,000 
Mass. , 21,059 193,179 2,621 171,750 22,641 212,255 2,171 181,717 23,203 248,903 2,368 165,731 
Minn, 1,657 36,656 7,963 22,084 2,388 55,707 8,210 26,009 2,055 84,960 8,174 51,96¢ 
Miss. 10,785 4 16,779 4 9,950 
Mo. : 6,286 94,567 $ 5 6,778 105,414 5 5 4,946% 114,915 6 
N. H. ; 11,587 3,260 11,463 3,190 15,551 3,330 
N. Mex. 1,571 14,317 
i, Bee vice sases See Se 292,735 85,1247 653,454 328,546 87,8807 662,810 399,405 
N. Dak. 752 16,455 1,515 7,755 816 17,058 1,417 8,280 
Okla. 2,313 20,038 4,812 30,044 2,968 44,175 4,171 38,529 2,526 50.600 4,050 42,580 
~ 15,755 9,324 22,110 11,138 25,044 13,693 
Tenn. 17,293 23,909 21,767 
Utah 3.5762 82,601 2 3,504 2 55,341 ? 3,548 2 65,931? 
Va. 26,648 34,517 47,461 
Wis. i 13,365 408,437 13,818 207,890 288,733 13,390 












1 Total non-taxable individual and corporation returns were 10,722 in 1937; 12,075 in 1939. 2 Total taxable and non-taxable. 3 For 
years before 1940 there were 77,193 taxable individual returns received to 31,027 non-taxable returns and 2,643 taxable corporation returns 
received to 1,687 non-taxable. The Kansas Director of Revenue informs us that it is his belief the proportion of taxable to non-taxable 







returns has not changed greatly from year to year. * Total taxable returns, individual and corporation. 5 Non-taxable returns not 
reported on assessors’ abstracts. * 1938 returns, collections in 1939, 7 Franchise tax reports and reports under Article 9A. * See 
Table XXXII, note, for sources. 
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TALKING SHOP 


Chicago 

After having been on the staff of this magazine for 
nearly five years without having seen its headquarters, 
we recently saw it twice in six weeks. The first time was 
in April, en route to Manitowoc, Wisconsin. The 
second was on May 29, when we attended an accountants’ 
convention at the Hotel Stevens. We have had some 
experience with printers, as clients, in the past twen- 
ty-two years. Never have we seen a plant to compare 
with CCH’s. Bright and clean beyond belief. You 
readers might appreciate your services more if you 
could see it. We hope CCH will run some pictures 
and descriptive matter about 214 North Michigan 
Avenue in an early issue. 
Cases 

As a footnote to Mr. Altman’s fine article on com- 
munity income in the May issue, read the case of 
Ingraham, CCA-9, April 11 (414 CCH § 9401). It may 
apply to states other than Connecticut. Philadel- 
phians will find much of interest in the Wanamaker 
case, Court of Claims, April 7 (414 CCH { 9378). 

Mr. William Mason, of Parsons, Kansas, writes in 
answer to our April query: 

‘All foreign corporations that do business in Texas must 
obtain a permit to do so and must file a certified copy of 


articles of association, so the information (when and where 
incorporated) is known to the Secretary of State from the 


beginning.” 

It is rare that a fraternal benefit order figures in 
a tax case, even indirectly. Asa specimen of rara avis, 
read the Theatre Investment Company case (41-1 ustc 
(9455) CCA-9, May 2. 

Judge Briggles, of the Seventh Circuit, on April 21, 
gave a decision in the case of D. O. Dunbar (who 


Lewis Gluick, C. P. A., Shoptalker 
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seems to have been his own attorney), from which 
we quote (414 CCH 9409) : 

“We feel that the taxpayer in the instant proceeding not 
only used good judgment in his appraisement of the situa- 
tion and in his withholding of a claimed loss until 1935, when 
total loss became apparent beyond controversy, but has acted 
in the utmost good faith. No one challenges his asserted loss 
or that it is complete, but only that he has not claimed it in 
apt time. He should not be penalized by any technical appli- 
cation of hard and fast rules in the assumption of the burden 
cast upon him to establish the precise time in which the loss 
occurred. It is a difficult burden at the best and, in the 
consideration of whether it has been met, he is entitled to that 
common sense, practical test suggested by the Supreme Court 
in Lucas v. American Code Co., supra. A careful study of the 
undisputed documentary evidence in the record, with all 
legitimate inferences and presumptions to be deduced there- 
from, convinces us that the legal conclusions drawn by the 
commissioner and sustained by the board are without support. 
The decision of the board is reversed.” 


In the Dunbar case delay in claiming a loss was sus- 
tained. Inthe Flory case, the Sixth Circuit on April 16 
found the loss occurred much earlier than claimed for 
tax purposes (414 CCH { 9416). On the facts, we 
think both decisions just. However, our advice to 
claim promptly is still (“we hope, we hope, we hope’”’) 
sound. Question: How cana sound be still? 

People interested in corsets should read the Royal 
Worcester and Gossard cases, (41-1 ustc {9413 and 
§ 9422). The former was out of the Massachusetts 
district court on April 4; the latter out of the Seventh 
Circuit on April 24. 

The Supreme Court was consistent in the Pyne 
case (41-1 ustc § 9428) decided April 28. In the face 
of the Higgins case (41-1 ustc § 9233) it could hardly 


hold otherwise. We are sorry for both Higgins and 
Pyne. 
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3ut we are even more sorry for Stebbins. The 
Court of Appeals for the District of Columbia on 
April 28, conceded that a one-day tardiness in filing a 
petition with the BTA was due “to the effect of 
weather conditions on normal mailing” but neverthe- 
less held it was not timely. (41-1 ustc { 9429.) 

We like the decision in the case of Hale (41-1 ustc 
{| 9459), wherein the District Court on May 8 decided 
termite damage might be a deductible loss. Too bad 
Betty Rogers (41-1 ustc § 9442) didn’t live in Massa- 
chusetts instead of the Ninth Circuit. 


Get It Right Department 


Both the Army and the Navy have “quartermas- 
ters.” The name is the only thing they have in com- 
In the Army a quartermaster may be any rank, 
from buck private to Major General. The Corps is 
responsible for feeding, housing, clothing and paying 
the army, with many other related duties. In the 
Navy, a quartermaster is a petty officer in the Navi- 
gation Department, whose general run of duties is 
indicated by the insignia on his right sleeve—a steer- 
ing wheel. 


mon. 


Both the Army and Navy have “first lieutenants.” 
In the Army (and Marine Corps too) first “looey” is 
the rank between shavetail and captain. In the Navy 
“first lieutenant” is an assignment on board a ship 
as officer in charge of construction and repair. De- 
pending on the size of the ship, the “first lieutenant” 
may have the rank of warrant officer up to and in- 
cluding commander. 

Our condolences go out to the Ohio corporation 
which caused JT 3466 (411 CCH § 0554), but the deci- 
sion is sound. New cerporations to whom a specific 
fiscal year is important—and that means nearly all— 
should be careful to ascertain when their corporate 
existence really starts. Their lawyer should tell them 
without asking. He will, if they ask. 

a 





The Shoptalker has frequently made note of the 
desirability, if not downright necessity, of professional 
men belonging to, and participating in the activities 
of, their professional societies. If anyone wants specific 
examples of the benefits to be derived therefrom, the 


Shoptalker can cite his experiences in April and May. 
Correction 

There is an old adage which we have quoted before 
(and may have to do so again), which says: 

“Don’t explain! Your friends don’t need it and your ene- 
mies won’t believe you anyhow.” 
So all we will say to Mr. John W. Townsend is that 
there was no dissent in the Manufacturers Life case 
(413 CCH {§ 7300), and thank him for calling our 
attention to the error made in our May issue. 
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Federal Taxation of Insurance Reéxamined 
[Concluded from page 395] 

This statement says in effect that because the insur- 
ance proceeds retained their status as insurance for 
estate tax purposes, necessarily the proceeds cannot 
constitute a part of the cost basis of the property 
acquired for income tax purposes. The Board does 
not state, however, why this result should follow as 
a matter of law. It is my opinion that such a result 
should not obtain if constructive receipt can be found 
to exist. Clearly, if the surviving partner was in fact 
the beneficial owner of the policy, the mere fact that 
the insurance might still retain its status as such for 
estate tax purposes would not preclude the use of the 
same insurance proceeds as a part of the purchase 
price of the partnership interest. In this connection 
the law is settled that if proceeds of insurance are 
received by a beneficiary in consideration of certain 
promises as to its use, the funds are impressed with a 
trust to be administered in accordance with the agreed 
obligation of the beneficiary. This rule is clearly set 
forced by the annotator in 102 A. L. R. at 590 as 
follows: 


“The great majority of the cases upholding the validity 
and enforceability of a promise by the beneficiary of life 
insurance to the insured to pay (or apply in a certain manner) 
the proceeds of the insurance, in whole or in part, to a third 
person, proceed upon the theory that such an arrangement 
raises a trust in favor of the third person which is enforceable 
in equity.” (Insert by author.)’ 


In view of this settled doctrine of insurance law, it 
would seem that the survivor by reason of the con- 
tract would have constructively received the insur- 
ance proceeds and applied them on the purchase price 
so as to be entitled to the use of the same as a part 
of his cost base. The established rule to the effect 
that on the acquisition of property the whole purchase 
price, regardless of the source of any portion thereof, 
is deemed the cost basis of the newly acquired prop- 
erty, lends considerable credence to this view. How- 
ever, until another case arises, since I understand no 
appeal is being taken from the Legallet decision, tax- 
payers who enter into such a plan do so at their peril. 

Of course, this danger can be avoided by each part- 
ner or stockholder’s naming the other partners or stock- 
holders as beneficiaries of his insurance. However, 
to do so might prejudice the rights of the family of 
the deceased should the survivors elect not to exercise 
their option to purchase and in lieu thereof retain the 
insurance proceeds. In any event, litigation might 
result in an attempted specific enforcement of the 
option to purchase. Also, in the case of a corpora- 
tion, the corporation could be named as the beneficiary 
of the policy of insurance, but since the liquidation 
plan is to make available funds for [Turn to page 448] 
~ 1 Barnes v. Alexander, 232 U. S. 217; Silvey v. Hodgdon, 52 Cal. 


363; Filcher v. Cox, 4 Cal. App. (2) 486; Devries v. Hawkins, 70 
Neb. 656; Cowin v. Hurst, 124 Mich. 545. 
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1941 Revenue Proposals 

Chairman Doughton of the House Ways and 
Means Committee has made public the Committee’s 
proposals for raising revenues based on 1941 incomes. 
Introduction of the legislation into the House will 
probably be made by July 4 and the bill will probably 
he passed within a week or so thereafter. 


Individuals 

According to the Committee’s proposals the normal 
and defense tax rates remain the same with current 
dependency allowances and earned income credit, 
except that married individuals will probably be required 
to file joint returns. As far as the individual income 
tax goes the new departure is the imposition of the 
surtax on lower income brackets. Levies of 5% are 
suggested on the first $2,000 of net income (after 
personal exemption and dependency credit) with steep 
graduations upward on each additional $2,000 of 
income. The earned income credit will not apply in 
computing net income for purposes of the surtax. 
The Committee’s suggested surtax rates are as 
follow: 

Individual Income Surtax Rates 


Net Income Class Net Income Class 


(In Thousands) Rate % (In Thousands) Rate % 
$ 0O—$ 2 5 $ 50—$ 60 53 
2— 4 8 60— 70 55 
+— 6 1] 70—_~=s 80 57 
6— 8 15 80— 90 59 
s— 10 19 90— 100 61 
10— 12 Ze 100— 150 62 
12— 14 25 150— 200 63 
l4— 16 28 200— 250 64 
16— 18 31 250— 300 66 
18— 20 33 300— 400 68 
20—— 22 36 400— 500 70 
22— 26 39 500— 750 71 
26— 32 42 750— 1,000 72 
32— 38 45 1,000— 2,000 73 
38— 44 48 2,000— 5,000 74 
44— 50 50 5,000 and over 75 
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Corporations 


The Committee has tentatively decided to impose 
“a special excess profits tax of 10% on the difference 
between the rate of return in the base period and the 
lower of (a) the sum of the excess profits credit plus 
the unused excess profits credit computed on the pro- 
posed law basis, or (b) the excess profits net income 
in the taxable year, less the specific exemption of $5,000.” 
This is a Treasury proposal, the purpose of which is 
to reach excess profits made under defense contracts. 

The Committee would also adopt Plan D of the 
Joint Committee which is: (1) Impose corporate 
surtaxes of 5% net income of $25,000 or less and 6% 
on the excess of that amount; (2) disallow income 
tax (including surtax) as a deduction in computing 
excess profits net income and allow the excess profits 
tax as a credit against the normal tax net income 
(including surtax) ; (3) allow invested capital credit 
of 8% on the first $5,000,000 and 7% on excess; and 
(4) increase excess profits tax rates by 10 percentage 
points in each bracket (computed under present law). 


Census Study of State and Local Public Debt: 1940 

Improved economic conditions so increased state 
and local tax collections, according to a recent study 
by the Bureau of the Census, that short-term debt in 
1940 was only half of what it was in 1932 when the 
depression-induced tax delinquency resulted in abnor- 
mally large temporary borrowings. Instead of $1,665 
million of temporary notes, as in 1932, state and local 
units were obligated for only $895 million in 1940. 

Long-term bonds, which are for improvements and 
relief, increased moderately. The long-term debt of 
$17,897 million in 1932 rose eight per cent to $19,330 
million in 1940. Additional to this increase was state 
and local borrowing made possible by debt retire- 
ments of $7,200 million between these years. Total 
state and local public borrowings exceeded $8,600 
million during this period. 
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ALABAMA 
August 1—— 
Automobile dealers’ reports due. 
August 10 


Alcoholic beverage reports due from whole- 
salers, distributors and retailers. 

Automobile dealer’s reports due. 

Oil and gas conservation tax due. 

Tobacco use tax and reports due. 

August 15—— 

Gasoline tax reports due from carriers, 
transporters and warehouses. 

Lubricating oils tax reports due from car- 
riers, transporters and warehouses. 

Motor carriers’ mileage tax and reports 
due. 

August 20—— 

Automobile dealer’s reports due. 

Coal and iron ore mining tax and reports 
due. 

Gasoline tax and reports due. 

Lubricating oils tax and reports due. 

Motor fuel tax and reports due. 

Sales tax and reports due. 


ARIZONA 


August 5—— 

Alcoholic beverage reports due. 
August 15—— 

Gasoline tax and reports due. 

Gross income tax and reports due. 

Motor carriers’ taxes and reports due. 
August 25—— 

Motor fuel carriers’ reports due. 


ARKANSAS 





August 10 
Alcoholic beverage tax and reports due. 
Franchise tax due. 

Natural resources purchase statement due. 
Natural resources severance tax and re- 
ports due. 

August 15—— 

Alcoholic beverage reports due. 
Gross receipts tax reports due. 

August 20 

Gasoline tax and reports due. 





CALIFORNIA 
August 1—— 
Gasoline tax due. 
August 15—— 
Distilled spirits reports and tax due. 
Gasoline tax reports due. 
Personal income tax (second installment) 
due. 
Use fuel tax and reports due. 
August 20 
Beer and wine tax and reports due. 
Motor carriers’ gross receipts tax due. 








COLORADO 
August 5—— 
Motor carriers’ tax due. 
August 10—— 
Motor carriers’ reports due. 
Wholesalers’ alcoholic beverage 
due. 
August 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Sales tax and reports due. 
Service tax and reports due. 
Use tax and reports use. 
August 25—— 
Gasoline tax and reports due. 


reports 


CONNECTICUT 
August 1—— 
Gasoline tax reports due. 
August 15—— 
Gasoline tax reports due. 
Motor carriers’ gross receipts tax due. 
Reports and fees due from corporations 
organized between July 1 and Decem- 
ber 31. 
August 20—— 
Alcoholic beverage tax and reports due. 


DELAWARE 

August 15—— 
Filling stations’ gasoline tax reports due. 
Manufacturers’ and importers’ alcoholic 

beverage reports due. 

August 31 
Carriers’ gasoline reports due. 
Distributors’ gasoline tax and reports due. 





DISTRICT OF COLUMBIA 


August 1 
Bank gross earnings tax due. 
Gas, electric and telephone company re- 
ports due. 
August 10—— 
Licensed manufacturers’ 
beer reports due. 
Licensed manufacturers’, wholesalers’ and 
retailers’ alcoholic beverage reports due. 
August 15—— 
Beer tax due. 
August 31 
Gasoline tax and reports due. 





and wholesalers’ 





FLORIDA 
August 10—— 
Manufacturers’ and dealers’ alcoholic bev- 
erage reports due. 
August 15—— 
Carriers’ gasoline reports due. 
Gasoline tax and reports due. 
Motor vehicle fuel use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 
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GEORGIA 





August 10. 
Tobacco wholesale dealers’ reports due. 
August 15—— 
Malt beverage tax and payment due. 
August 20 
Gasoline tax and reports due. 











IDAHO 
August 9 
Motor carriers’ monthly gross revenues re- 
ports due. 
August 10 


Beer dealers’ reports due. 
August—Second Monday—— 
Car and railroad company reports due. 
August 15—— 
Electric power company taxes and reports 
due. 
Gasoline tax and reports due. 


ILLINOIS 
August 10—— 
Motor carriers’ mileage tax due. 
August 15—— 
Cigarette tax reports due. 
Last day to make alcoholic beverage re- 


ports. 
Sales tax and reports due. 
Warehousemen’s alcoholic beverage re- 
ports due. 
August 20—— 


Gasoline tax and reports due. 
Oil production returns due. 
August 30 

Transporters’ gasoline tax reports due. 





INDIANA 
August 1—— 
Alcoholic beverage semi-monthly tax pay- 
ment due. 


August 15—— 
Alcoholic beverage semi-monthly tax pay- 
ment due. 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
Motor vehicle fuel (other than gasoline) 
dealers’ reports and taxes due. 
August 20 
Bank share tax due. 
Building and loan associations’ intangibles 
tax and reports due. 
Bank and trust company intangibles tax 
due. 
August 25—— 
Gasoline tax and reports due. 





IOWA 
August 1—— 
Last day to file corporation reports. 
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August 10—— 
Beer tax and reports due from class A 
permittees. 
Carriers’ gasoline tax reports due. 
August 20—— 


Gasoline tax and reports due. 


KANSAS 
August 10 
Malt beverage tax and reports due. 
August 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 
Motor carriers’ gross ton mileage tax and 
reports due. 
August 20—— 
Sales tax and reports due. 
August 25—— 
Gasoline tax and reports due. 





KENTUCKY 
August 1—— 

Banks’, trust companies’, and real estate 
title insurance companies’ reports due. 
Corporation reports of stock-and bondhold- 

ers due. 
August 10—— 
Alcoholic beverage reports due. 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
Refiners’ and importers’ 
ports due. 
August 15—— 
Motor vehicle fuel (other 
tax and reports due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax and re- 
ports due. 
August 20—— 
Oil production tax and reports due. 
August 31—— 
Dealers’ and transporters’ gasoline tax and 
reports due. 


gasoline tax re- 


than gasoline) 


LOUISIANA 
August 1 
Public utility taxes and reports due. 
Wholesalers’ tobacco reports due. 
August 10 
Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ lubricating oils reports due. 
Light wine and beer importers’ reports 
due. 
August 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils reports due. 
Income tax (second installment) due. 
Intoxicating liquor manufacturers’ 
dealers’ tax reports due. 
Wholesalers’ tobacco reports due. 
August 20 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 
Fuel use tax and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
Lubricating oils tax and dealers’ reports 
due. 
New Orleans sales and use tax and re- 
ports due. 
Petroleum solvents reports due. 
August 31—— 
Last day to pay electricity 
sales, and power use tax. 








and 





generation, 


MAINE 
August 10—— 
Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
August 31 
Gasoline tax and reports due. 





MARYLAND 
August 1 
Bank share tax due. 


Property taxes assessed by State Tax Com- 
mission due. 


Utilities’ gross receipts franchise tax. 
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August 10—— 
Admissions tax due. 

August 31—— 
Beer tax and reports due. 
Gasoline tax and reports due. 


MASSACHUSETTS 


August 10—— 

Alcoholic beverage tax and reports due. 
August 15—— 

Cigarette distributor’s tax and reports due. 
August 31 

Gasoline tax and reports due. 





MICHIGAN 

August 1—— 

Gas and oil severance tax and reports due. 

August 5—— 

Carriers’ gasoline tax reports due. 

August 10—— 

Motor vehicle carriers’ 
due. 

August 15—— 

Last day to pay Detroit city taxes without 
penalty. 

Sales tax and reports due. 

Use tax and reports due. 

August 20 
Distributor’s gasoline tax and reports due. 
Gas and oil severance tax and reports de- 

linquent. 

August 31 
Last day to pay corporation privilege fee 

and make report. 
Reports of non-profit corporations due. 


reports and fees 








MINNESOTA 
August 1—— 
Railroads’ leased freight car reports due. 
August 5—— 
Diesel fuel reports of sales and purchases 
due. 
August 10—— 
Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports due. 
August 15—— 
Interstate motor carriers’ mileage tax due. 
Railroads’ semi-annual gross earnings re- 
ports due. 
August 25—— 
Gasoline tax due. 


MISSISSIPPI 
August 5—— 
Factory reports due. 
August 10—— 


Admissions tax and reports due. 
August 15—— 
Gasoline tax and reports due. 


Manufacturers’, distributors’ and whole- 
salers’ tobacco reports due. 
Retailers’, wholesalers’ and distributors’ 


light wines and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Use tax and reports due. 
August 31—— 
Foreign insurance companies’ semi-annual 
premiums tax and reports due. 


MISSOURI 

August 1 

Income tax (second installment) due. 
August 5—— 

Non-intoxicating beer permittees’ 

due. 

August 15—— 

Gasoline tax reports due. 

Retail sales tax and reports due. 
August 25—— 

Gasoline tax due. 





reports 


MONTANA 
August 15—— 
Brewers’ and liquor wholesalers’ taxes and 
reports due. 
Electric company taxes and reports due. 
Gasoline tax and reports due. 


August 20—— 
Crude petroleum producers’, transporters’, 
refiners’ and dealers’ reports due. 
August 29 
‘Velephone company taxes and reports due. 





NEBRASKA 
August 15—— 
Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 
Gasoline tax and reports due. 
Imitation butter tax and reports due. 


and 


NEVADA 

August 1—— 

Petroleum products reports and fees due. 
August—First Monday—— 

Property tax (quarterly installment) due. 
August 15—— 

Carriers’ gasoline tax reports due. 
August 25—— 

Dealer’s gasoline tax and reports due. 

Fuel users’ tax and reports due. 


NEW HAMPSHIRE 





August 1 
Gasoline tax due. 
August 10—— 
Alcoholic beverage licensees’ reports due 
August 15—— 
Gasoline tax reports due. 


NEW JERSEY 
August 10—— 

Excise tax on interstate busses due. 

Gross receipts tax and reports due from 
busses and jitneys in municipalities. 

August 15—— 

Manufacturers’, distributors’, warehouse- 
men’s, transporters,’ and distributors’ 
alcoholic beverage taxes due. 

August 20—— 

Retailers’ alcoholic beverage taxes and re- 

ports due. 
August 30—— 

Carriers’ gasoline tax reports due. 

August 31 

Distributors’ gasoline tax and reports due. 





NEW MEXICO 


August 15—— 
Occupational gross income tax and reports 
due. 
Oil and gas severance gross production re- 
ports due. 
Severance tax and reports due. 
August 20—— 
Motor carriers’ tax and reports due. 
August 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 


NEW YORK 
August 15—— 
Transportation and _ transmission 
panies’ additional tax due. 
August 20—— 
Alcoholic beverage tax and reports due. 
August 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
and returns due. 
August 31—— 
Gasoline tax and reports due. 
Insurance company premiums tax and re- 
ports due. 
Water, gas, electric, etc., company taxes 
and reports due. 


com- 


NORTH CAROLINA 
August 1—— 
Express, pullman and telegraph corpora- 
tion taxes and reports due. 
August 10—— 
Alcoholic beverage tax and railroad reports 
due. 
Carriers’ gasoline tax reports due. 
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August 15—— 
Sales tax and reports due. 
Last day to make semi-annual reports and 
pay insurance company premiums taxes. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
August 20—— 
Distributors’ gasoline tax and reports due. 


NORTH DAKOTA 


August 1—— 
Last day for filing domestic corporation 
reports and paying fees. 
August 15—— 
Alcoholic beverage transactions tax and re- 
ports due. 
Gasoline tax and reports due. 
Interstate motor carriers’ taxes due. 


OHIO 
August 1—— 

Public utilities’ (except railroads’, street 
railways’ suburban and interurban rail- 
ways’) excise tax returns due. 

August 10—— 

Admissions tax and reports due. 

Class A and B permittees’ alcoholic bever- 
age reports due. 

August 15—— 

Cigarette use tax and reports due. 
August 20—— 

Dealers’ gasoline tax reports due. 
August 30—— 

Carriers’ gasoline tax reports due. 

August 31 

Foreign insurance company premiums tax 
(second installment) due. 

yasoline tax due. 





OKLAHOMA 
August 1—— 
Last day for filing affidavit of capital stock 
of foreign corporations. 
Oil, gas and mineral gross production tax 
and reports due. 


August 5—— 
Operators’ reports of mines (other than 

coal) due. 

August 10—— 
Airports’ gross receipts tax and reports 


due. 
Alcoholic beverage tax and reports due. 
Tobacco products tax reports due. 
August 15—— 
Gasoline tax and reports due. 
Sales tax and reports due. 
August 20—— 
Coal mine operators’ reports due. 
Diesel fuel oil tax and reports due. 
Use tax and reports due. 
August 31—— 
Corporation license tax due. 
Last day to file corporation license tax 
reports. 


OREGON 


August—Second Monday—— 

Last day for property tax returns. 
August 10—— 

Oil production tax and reports due. 
August 15—— 

Cigarette tax reports due. 

Last day to pay corporation license tax. 
August 20—— 

Alcoholic beverage tax and reports due. 

Gasoline tax and reports due. 

Motor carriers’ taxes and reports due. 


PENNSYLVANIA 
August 1—— 
Last day to file public utility reports and 
pay taxes. 
Motor carriers’ gross receipts tax and re- 
ports due. 


August 10—— 
Importer’s spirituous and vinous liquor 
reports due. 
Malt beverage reports due. 


TAX ES—The Tax Magazine 


August 15—— 
Employers’ returns due on tax withheld 
at source under Philadelphia Income Tax 
Law. 
Manufacturers’ alcoholic beverage tax and 
reports due. 
August 31—— 
Gasoline tax and reports due. 


RHODE ISLAND 


August 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
August 15—— 
Gasoline tax and reports due. 


SOUTH CAROLINA 
August 10—— 
Admissions tax and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to file power and use tax return 
and pay tax. 
August 15—— 
Motor fuel tax and reports due. 
August 20—— 
Gasoline tax and returns due. 
August 31—— 
Franchise tax reports—last day to file 
without penalty. 


Railroad’s annual schedule and _ reports 
due. 
SOUTH DAKOTA 
August 1—— 


Passenger motor carriers’ tax due. 
August 15—— 

Alcoholic beverage sales reports due. 

Gasoline tax reports due. 

Sales tax and reports due. 

Use tax and reports due. 


TENNESSEE 
August 1—— 
Cottonseed oil mill reports due. 
Public utility gross receipts tax and re- 
ports due. 
August 10—— 
Barrel beer tax due. 
Carriers’ gasoline tax reports due. 
Last day to make alcoholic beverage re- 
ports. 
August 20—— 
Distributors’ gasoline tax and reports due. 


TEXAS 
August 15—— 
Oleomargarine tax and reports due. 
August 20—— 
Gasoline tax and reports due. 
August 25—— 
Carbon black production tax and reports 
due. 
Natural gas production tax and reports 
due. 
Oil production tax and reports due. 
Theatre prize and awards tax and reports 
due. 


UTAH 
August 10—— 
Carriers’ gasoline tax reports due. 
Liquor licensee reports due. 
August 15—— 
Distributors’ and retailers’ 
and reports due. 


gasoline tax 


VERMONT 
August 10—— 
Alcoholic beverage tax and reports due. 
August 15— 
Electric light and power company taxes 
and reports due. 
August 31—— 
Gasoline tax and reports due. 
Last day for domestic banks to pay semi- 
annual installment of deposits tax. 


July, 1941 


VIRGINIA 
August 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
August 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Use fuel tax and reports due. 


WASHINGTON 
August 10—— 
Brewers’ and manufacturers’ malt prod- 
ucts reports due. 
August 15—— 
Carriers’ gasoline tax reports due. 
Butter substitutes tax and reports due. 
Gasoline tax and reports due. 


WEST VIRGINIA 
August 10—— 
Alcoholic beverage tax and reports due. 
August 15—— 
Sales tax and reports due. 
August 30—— 
Gasoline tax and reports due. 


WISCONSIN 
August 1—— 
Beer tax reports due. 
Income tax (second installment) due. 
August 10—— 
Alcoholic beverage tax reports due. 
Tobacco products tax returns due. 
August 15—— 
Freight line railroad gross receipts re- 
ports due. 
August 20—— 
Gasoline and diesel fuel tax and reports 
due. 


WYOMING 

August 10—— 

Carriers’ gasoline tax reports due. 
August 15—— 

Dealers’ gasoline tax reports due. 

Sales tax and reports due. 

Use tax and reports due. 

Wholesalers’ gasoline tax and reports due. 
August 20—— 

Motor carriers’ tax and reports due. 


FEDERAL TAX CALENDAR 
August 15—— 
Corporation income tax and excess profits 
tax returns due for fiscal year ended 
May 31. Forms 1120 and 1121. 


Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended May 31. Forms 1040, 
1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under genera! ex- 
tension (citizens abroad, etc.) for fiscal 
year ended February 28, with interest at 
6% from May 15 on first installment. 
Form 1040 or 1120. 


Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended February 28. 
Forms 1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended May 31. Form 1041. 


Foreign partnership return of income due 
by general extension for fiscal year end- 
ed February 28. Form 1065. 


Individual income tax returns due by gen- 
eral extension of fiscal year ended Feb- 
ruary 28, in case of American citizens 
abroad. Form 1040. 

Individual income tax return due for fiscal 
year ended May 31. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended May 31, 1940. Forms’ 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended May 31. Form 
1120L. {Turn to page 446] 
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PENDING STATE_TA 


Approvals 
California 


* Alcoholic Beverages.—Ch. 328 elimi- 
nates the stamp plan of collecting excise 
taxes upon distilled spirits, and imposes 
the tax in the same amount as heretofore, 
but upon the manufacturer at the source. 
Taxpayers are required to file with the 
State Board of Equalization a surety 
bond or the equivalent thereof in cash 
or government securities, the amount 
thereof to be double the estimated monthly 
excise tax. Monthly returns and pay- 
ments of the tax for the preceding month 
are required commencing August 15, 1941. 
Common carriers are required to file re- 
turns and pay a like excise tax upon all 
sales of distilled spirits made aboard 
such carriers within the state, on or 
before the first of each month, covering 
the calendar month preceding. Provi- 
sion is made for assessment, revision, 
appeals, credits and refunds as in the 
case of other taxes. 


Connecticut 


*Corporation Business. — Ch. 111 
amends the Corporation Business Tax 
Law to delete the phraseology of the 
prior law which declared that corpora- 
tions doing business, or having the right 
to do business in the state, and required 
to report and pay a federal income tax, 
shall pay a corporation business tax. It 
exempts companies exempted by federal 
law or regulation from the federal cor- 
poration net income tax, and provides 
tor the allocation of net gains (formerly 
gains) from sales or rentals of tangible 
capital assets. It requires the use of 
the “net book” value, instead of the “fair 
cash” value of tangible property for allo- 
cation purposes. 


Florida 


_ Gross Receipts—S. B. 86 repeals 
Subdivision B, Sec. 4, Ch. 16848, Acts 
1935, which imposed a % of 1% gross 
receipts tax on retailers. The repeal is 
effective July 1, 1941. 


sD percer-ag the above heading, report is 
made of the introduction and progress 
of state tax legislation of importance to 
business interests. The final report is 
that of enactment, when the bill is starred 
designating approval. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes 
a twenty-four hour reporting service on 
all subjects for all states. A copy of the 
text of any bill reported may be obtained 
for a minimum service charge of one dollar. 


Illinois 


% Alcoholic Beverages—S. B. 389 
amends the alcoholic beverage taxes to 
increase the rates of gallonage taxes. 
The new taxes (effective July 1, 1941) 
per gallon are: beer, 4 cents; wine 
(14%), 15 cents; wine (over 14%), 40 
cents; and alcohol and spirits, $1. 

%& Cigarettes.—H. B. 846 imposes a tax 
of one mill per cigarette or two cents 
per package of 20 on and after July 1, 
1941. The tax is to be paid by means 
of revenue stamps affixed to the package 
by the distributor and July 1 inven- 
tories of retailers are subject to the tax. 

% Oil Production.—S. B. 388 imposes 
a tax of 3% of the value of all oil pro- 
duced in this state after June 30. The 
tax is borne by each person in proportion 
to his interest in the oil produced. Man- 
agers of oil wells are required to reg- 
ister with the Department of Finance 
and monthly returns will be required be- 
ginning in August. The tax payment 
accompanies the return (due on the 
twentieth day of each month). 

*% Retailers’ Occupation (Sales) Tax. 
—S. B. 113 amends sections 1, 2 and 6 
of the Act to add new definitions, to fix 
the tax rate at “two per cent of ninety- 
eight per cent of the gross receipts” after 
June 30 and to revise the refund provi- 
sions. The definition of “sale at retail” 
is revised and a definition of “use or 
consumption” is added to better set forth 
the taxable status of contractors, trades 
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and professions and the persons supply- 
ing them with goods, etc. The refund 
provisions are made stricter and will be 
granted only where the applicant has 
borne the tax. Effective July 1, 1941. 


Maryland 


% Admissions.—Ch. 823 amends Sec. 
74, Art. 56, Ann. Code, by reducing the 
admissions tax from 1% to % of 1% 
on and after October 1, 1941. An “equiva- 
lent tax” replaces special rates on cafes, 
restaurants, etc., imposing minimum 
charges. 

% Revenue Act Amendments—Bonus, 
Franchise, Income, Property.—Ch. 912 
amends various sections of Art. 81, Ann. 
Code, to provide among other things as 
follows: Operating property, except land, 
of railroads and other public utilities and 
contract carriers, subject to taxation, 
shall be valued and assessed for pur- 
poses of state, county and city taxation 
by the State Tax Commission. New 
rates for bonus taxes, ranging from $20 
for the first $100,000, or less, of author- 
ized capital stock to $390 for an author- 
ized capital stock of $5,000,000 plus $20 
for each additional $1,000,000 or less in 
excess of authorized capital stock of 
$5,000,000, are imposed. Building and 
homestead associations, credit unions and 
cooperative associations are exempted 
from the above provisions. Rates of 
franchise taxes are changed and vary 
from a minimum tax of $10 on a capital 
of $10,000 or less to $480 on a capital of 
$10,000,000 plus $30 for each $2,000,000 
over $10,000,000. Specific exemptions are 
also made to the above provisions. Do- 
mestic corporations are required to file 
annual franchise tax reports and the 
franchise tax is to be paid on or before 
April 15 or each year rather than March 
15. An additional exemption is added 
to those sources of income excluded from 
“gross income” for the purposes of in- 
come tax. Intangible property that has 
acquired a business situs in the state is 
excluded from taxable income of non- 
residents. Amendatory provisions apply 
to taxes received or accrued during 1941, 
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Massachusetts 


% Corporate Excise—Personal Income. 
—Ch. 331 amends Secs. 9, 9A, 10 and 
11, Ch. 307, Acts of 1933, by extending 
the provision for the taxation for Per- 
sonal Income Tax purposes of dividends, 
except stock dividends paid in new stock 
of the company issuing the same, for the 
vears 1942 and 1943. It provides that 
the credit for dividends paid to Massa- 
chusetts inhabitants by foreign corpo- 
rations shall not be allowed during the 
years 1942 and 1943, and provides that the 
list of dividends need not be filed in 
1942 and 1943. It amends Sec. 1, Ch. 
317, Acts of 1934, so as to extend the 
alternative method of computing the 
minimum tax for business corporations 
dealing in securities for the years 1943 
and 1944, 

Michigan 

% Property.—P. A. 125 provides that 
real estate used as a homestead by any 
person who entered the military or naval 
services during the calendar year 1940 
or thereafter shall be exempt from all 
taxes assessed or payable while such per- 
son is in the service. 

Nebraska 

%Corporations.—|.. B. 250 enacts a 
general corporation law relating to cor- 
porations, foreign and domestic, organ- 
ized for pecuniary profit. It provides 
for their incorporation, operation, man- 
agement, control, regulation, merger, 
consolidation, and dissolution and pro- 
vides for the renewal, extension, or 
restoration of their corporate existence. 
It provides for the domestication of for- 
eign corporations and repeals existing 
laws governing corporations. 

New Jersey 

%& Corporations.—Ch. 167 validates and 
confirms deeds, mortgages, assignments 
of mortgages, discharges of mortgages 
and postponements of mortgages made 
by or to corporations whose charters 
have been forfeited by nonpayment of 
State taxes. 
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Oklahoma 


%Insurance Companies.—H. B. 353 
increases the premiums tax on foreign 
insurance companies, associations, agen- 
cies and individuals from 2% to 4%. 


Pennsylvania 


*% Alcoholic Beverages.—Act 39 (H. B. 
235) reénacts the Act of June 9, 1936 to 
extend the State Liquor Store Sales Tax 
at the rate of 10% until June 1, 1943. 

%& Cigarettes.—Act 34 (H. B. 228) ex- 
tends the cigarette tax to May 31, 1943. 
Commissaries, ship’s stores and voluntary 
unincorporated organizations of the Army 
or Navy selling to authorized persons 
are exempt from the tax. Provision is 
made for refund of tax where sales are 
made to such organizations. 

%Gasoline—Act 35 (H. B. 229) ex- 
tends the additional emergency tax on 
liquid fuels to May 31, 1943. 

¥*Income.—Act 36 (H. B. 231) ex- 
tends the corporate net income tax to 
the years 1941 and 1942. Provision is 
made for reports in 1942 and 1943. The 
word “fees” is included in the definition 
of gross premiums. 


Texas 


% Luxury Excise—S. B. 470 defines 
é ” ““ 4 ” “e bs ” 
new,” “cosmetics” and “playing cards 
as those terms are used in the new lux- 
ury excise tax on new radios, new cos- 
metics and playing cards. 
of “cosmetics” 


The definition 
includes rouge and lip- 
stick, whether liquid, semi-solid or solid, 
face powder, face creams, lotions (in- 
cluding astringents), nail polish, mani- 
curing preparations, eyelash preparations, 
eyebrow pencils, eye shadowing prepa- 
rations, hair oil, hair tonic, etc. Soaps, 
liquid, semi-solid or solid, and prescrip- 
tions prepared for particular individuals 
by physicians and filled by pharmacists 
are not included. 

% Motor Vehicles—H. B. 1039 limits 
the new gross receipts tax on motor 
carriers to receipts derived from intra- 
State transportation subject to regulation 
of the Railroad Commission. 
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Federal Tax Calendar (cont'd) 


Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for July. Form 
957. : 


Nonresident alien individual income tax 
return due for fiscal year ended Feb- 
ruary 28. Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or oflice) 
for fiscal year ended February 28. Forms 
1040NB, 1040NB-a. 

Nonresident foreign corporation § income 
tax return due for fiscal year ended | eb- 
ruary 28. Form 1120NB. 

Partnership return of income due for fiscal 
year ended May 31. Form 1065. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. §S. 
possessions—returns due for fiscal year 
ended February 28, by general extension. 
Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended Feb 
ruary 28. Forms 1040, 1041, 1120, 1120A, 
1120H, 1120L, 1121. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal vea) 
ended November 30. Forms _ 1040B, 
1120H, 1120L, 1121. 

Stockbrokers’ monthly return of stamp 
account due for July. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended No- 
vember 30. Forms 1040, 1041, 1120, 
1120H, 1120L, 1121. 


August 20—— 
Monthly information return of ownership 
certificates and income tax to be paid at 


source on bonds due for July. Form 
1012. 


August 31—— 


Admissions, dues and safety deposit box 
rentals tax due for July. Form 729. 

Excise taxes on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for July. 
Form 726. 

Excise taxes on lubricating oils, fancy 
wooden matches, and gasoline due for 


July. Form 726. 

Excise taxes on sales due for July. Form 
728. 

Processing taxes on oils due for July. 
Form 932. 


Sugar (manufactured) tax due for July. 
Form 1 (Sugar). 


Calendar of 1941 Sessions of State Legislatures 


Jurisdiction Convened Adjourned 


Arizona Jan. 13. Mar. 17 
Arkansas jan. 13 Mar. 13 
California Jan. 6 June 14 
Colorado ... Jan. 1 Apr. 7 
| Connecticut Jan. 8 June 4 
Delaware Jan. 7 May 2 
Florida .. Apr. 8 June 6 
Georgia (Ist Sp.) Jan. 13 Jan. 23 
Georgia Jan. 23. Mar. 22 
Idaho Jan. 6 Mar. 8 
Illinois ... Jan. 8 
Indiana Jan. 9 Mar. 10 
lowa Jan. 13. Apr. 10 
Kansas Jan. 14 Apr. 9 
Maine Jan. 1 Apr. 26 


Jurisdiction Convened Adjourned 


Marvland .. jam J Mar. 31 
Massachusetts Jan. 1 

Michigan Jan. 1 

Minnesota . Jan. 7 Apr. Z 
Missouri ........ Jan. 8 

Montana Jan. 6 Mar. 6 
Nebraska oe. Fam. ZF May 23 
Nevada .. Jan. 20 Mar. 20 
New Hampshire Jan. 1 June 13 
New Jersey Jan. 14 

New Mexico Jan. 14. Apr. 13 
New York jan. 8 Apr. 3 
North Carolina Jan. 8 Mar. 15 
North Dakota.... Jan. 7 Mar. 7 
i ee Jan. 6 May 27 
Oklahoma .... Jan. 7 May 23 


Jurisdiction Convened Adjourned 


Oregon ......... Jan. 13 Mar. 15 
Pennsylvania .... Jan. 7 

Rhode Island.... Jan. 7 Apr. 30 
South Carolina... Jan. 14 May 24 
South Dakota.... Jan. 7 Mar. 7 
Tennessee ........ Jan. 6 Feb. 15 
Texas -.«» Jam 14 

Utah ....+. Jan. 13° Mar. 13 
Utah (1st Sp.)... Mar.17 Mar. 29 
Utah (2d Sp.) May 19 June 12 
Vermont . Jae 8 Ape. 10 
Washington ..... Jan. 13. Mar. 13 
West Virginia Jan. 8 Mar. 8 
Wisconsin Jan. 8 June 6 
Wyoming ... . Jan. 14 Feb. 22 
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INTERPRETATIONS 


U.S. Supreme Court 


Basis of Property Acquired from Decedent.—Under the 
1934 Act, basis of securities acquired by taxpayer under a 
contingent remainder interest in a testamentary trust is the 
value of the securities at the date of death of the testator, as 
provided in Art. 113(a)(5)-1(b) of Regulations 86, as to those 
securities which had been owned by the decedent. Change 
in those regulations, made in 1935 retroactive to the beginning 
of the taxable vear 1934, was warranted as a proper and 
timely interpretation of change in the 1934 Act. Taxpayer’s 
basis of securities purchased by the trustee is cost to the 
trustee. Two dissents. 

Reversing CCA-4, 40-2 ustc J 9703, 114 Fed. (2d) 804, which 
reversed Board of Tax Appeals, 41 BTA 59, CCH Dec. 
10,956—SC, in Guy T. Helvering, Commissioner of Internal 
Revenue v. Richard J. Reynolds. No. 684. October Term, 
1940. 

Basis of Remainder Interests.—Whether petitioners’ interest 
in a testamentary trust was vested or contingent, their basis of 
property distributed to them by the trust, under the 1934 Act, 
was the value at the date of death of the testator. Two dissents. 

\firming CCA-2, 41-1 ustc § 9207, 116 Fed. (2d) 800, which 
aflirmed Board of Tax Appeals memorandum opinions, CCH 
Decs. 11,121-E, 11,121-F, 11,121-G, and 11,121-H.—SC, in 
Mary Flagler Cary v. Commissioner of Internal Revenue. Harry 
Harkness Flagler v. Commissioner of Internal Revenue. Estate 
of Annie L. Flagler, Deceased, Harry Harkness Flagler, Executor 
v. Commissioner of Internal Revenue. Jean Louise Matthews v. 
Commissioner of Internal Revenue. Nos. 734-737. October 
Term, 1940. 

Bond for Payment of Tax—Interest on Unpaid Deficiency. 
—(1) Collector had authority to accept a bond for suspension of 
a collection of a deficiency for 1917, but there is no basis in 
the statutes for implying authority in the collector to release 
it in 1926 when the surety paid the deficiency for 1917. Only 
the Commissioner, with the consent of the Secretary of the 
Treasury, is authorized to compromise a tax deficiency for 
a sum less than the amount lawfully due. 


(2) In addition to payment of the deficiency, the surety was 
under contractual obligation to pay interest upon the principal 
sum of the deficiency from the date of default, by way of 
damage for delay in payment of the principal after the due 
date. In the circumstances of this case, the surety is liable for 
interest at the rate prevailing in New York, the state where 
the obligation was given and to be performed. Three dissents 
as to the rate of interest. 

\firming CCA-2, 40-2 ustc J 9824, 116 Fed. (2d) 247, which 
affirmed and modified District Court, 40-1 ustc { 9406.— 
SC, in The Royal Indemnity Co. v. United States. No. 817. 
October Term, 1940. 














Business Licenses—Peddlers.—The peddling of bakery 
products, from a truck, to grocers and retailers in Virginia, by 
a corporation which has its manufacturing plant in West 
Virginia, and no place of business except a statutory office 
in Virginia, is a local activity and a license tax may be validly 
imposed on such activity by the State of Virginia—SC, in 
Caskey Baking Co., Inc. v. Commonwealth of Virginia. No. 
676. October Term, 1940. 


Indiana Gross Income Tax.—A foreign corporation quali- 
fied in Indiana, but having its principal office and plant in 
another state, is subject to the Indiana gross income tax on 
receipts from local sales and deliveries of railroad ties to a 
carrier for transportation to its plant.—SC, in Department of 
the Treasury, State of Indiana et al. v. The Il’00d Preserving 
Corp. No. 654. October Term, 1940. 

* * * 

The Indiana gross income tax is applicable to receipts from 
the service of enameling stove and refrigerator parts trans- 
ported in the company’s trucks to its Indiana plant from out- 
of-state points and returned to points of origin by the same 
means. 

A claim must be filed by the taxpayer in order to secure a 
deduction for receipts attributable to the incidental interstate 
transportation.—SC, in Department of the Treasury, State of 
Indiana et al. v. Ingram-Richardson Manufacturing Co., Inc. 
No. 655. October Term, 1940. 


Board of Tax Appeals 


Bonus to Employee—Year Deductible—Where thie tax- 
payer, at the close of the taxable years 1935 and 1936, set 
up a reserve for bonus payments to employees, the bonuses 
to be paid in the following years, it is held that the amount 
set aside in the reserve did not in either instance constitute a 
legal liability of the taxpayer to its employees at the close of 
the taxable years and that these amounts were not subject to 
deduction in either of those years. The Commissioner prop- 
erly allowed the deduction in the year in which payment was 
made.—Willoughby Camera Stores, Inc. v. Commissioner, De- 
cision 11,821-E [CCH]; Docket 100707. 44 BTA —, No. 84. 


Bureau of Internal Revenue 


Credits Allowed—China Trade Act Corporations.—The spe- 
cial dividend credit provided by section 262 of the internal 
Revenue Code will be allowed to corporations organized under 
the China Trade Act (1922) which have merely credited such 
dividends on their books to the accounts of shareholders 
within the time required by law for distribution of such 
dividends in order to obtain the special dividend credit, where, 
under the certification of the Secretary of Commerce, it is 
shown that such dividends are unqualifiedly subject to the 


demand of the shareholders.—IT 3477, 1941-20-10717 (p. 6). 
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Federal Taxation of Insurance Reéxamined 


[Concluded from page 440] 

the purchase of the decedent’s stock, there would 
have to be a corporate distribution of the insurance 
proceeds and such distribution might be deemed a 
taxable dividend to the surviving stockholders. Also, 
the payment of the insurance proceeds to the corpora- 
tion would probably result in enhancing the value of 
the stock for estate tax purposes. 

In view of these dangers and practical difficulties, 
the use of a liquidation trust appears to be the safest, 
as well as the most practical method of handling such 
a plan of liquidation. Through the medium of the 
trust, the trustee controls the whole transaction, in- 
cluding the adjustment of values and the collection 
of any additional payments which may be required 
over and above the available insurance proceeds. 
After the mechanics of purchase and sale have been 
completed, then and only then, are the proceeds of 
insurance constituting part or full payment released 
to the estate or family of the decedent and the inter- 
est of the decedent transferred out to the survivors. 

As to the deductibility of insurance premium pay- 
ments for income tax purposes, the type of insurance, 
purpose for which procured and the beneficiary are 
the controlling factors. Thus, premiums for fire, acci- 
dent, storm, theft and similar types of insurance, 
except life insurance, are deductible if they are ordi- 
nary and necessary expenses of a business. However, 
no deduction is allowed for premium payments made 
by a business enterprise to insure the life of an officer 
or employee, or any person financially interested in 
the business, when the taxpayer is directly or indi- 
rectly a beneficiary. Premiums paid by an employer 
for insurance upon the life of an officer or employee 
are accordingly deductible only if it can be shown 
that the premium payments are in the nature of addi- 
tional compensation; that the total amount of all 
compensation, including premiums, is not unreason- 
able; and, that the employer is not directly or indi- 


rectly a beneficiary under the policy. Premiums on 


insurance taken out for security purposes are gen- 
erally not deductible if a financial interest is shown 
to exist. 


In this connection, premiums on group life 
insurance paid by an employer are deductible. But 
an individual not engaged in business and paying 
insurance premiums on various types of insurance, 
including life insurance, is not entitled to take a deduc- 
tion under the income tax act. 


Conclusion 


We can expect many new governmental rulings 
and decisions within the next few months relating to 
the changing tax status of insurance, since it is clear 
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that insurance is now being denied its former favor- 
able treatment. 
tainty. 


That such will continue seems a cer- 
In fact, within the year it is quite likely that 
the specific exemption of $40,000 will be reduced to 
$25,000 if the proposed defense legislation is enacted. 
Also, and of vital concern to residents of community 
property states, is the possible denial of the hereto- 
fore favorable treatment accorded a husband and wife 
domiciled in one of the community property states. 
In view of these possibilities, it is incumbent upon the 
attorney or tax consultant not only to acquire a work- 
ing knowledge of the new regulations, revenue laws, 
decisions, and rulings construing the same, but also 
to anticipate to what extent the enactment of pro- 
posed tax legislation will tend to defeat or hamper 
declared tax-saving objectives of a taxpayer. 


Taxation of Bank Shares—Michigan 
[Concluded from page 414] 


as such increase was derived from the undistributed earnings of 
such year, and dividing such total by the number of shares issued 
and outstanding at the end of such year. The rate of such tax 
shall not be higher than the rate authorized in paragraph (c): 
Provided, however, That the taxing state may establish a mini- 
mum tax on each share under this paragraph, the base 
of which shall be the capital, surplus, and undivided profits of 
the national banking association divided by the number of 
shares issued and outstanding and the rate not more than 
1 mill on each dollar. A state may, at its election, impose an 
excise upon or with respect to the shares of a national banking 
association in lieu of the specific tax herein authorized, but 
subject to the same limitations and conditions.” 

The objective of the Michigan specific tax is highly 
desirable. It is a matter of common knowledge of 
those possessed of experience in taxation that the fail- 
ure to tax moneyed-capital intangibles, except bank 
shares, under the general property tax is frankly con- 
ceded by all fair-minded tax administrators. As a 
result, there has been a great deal of bank tax litiga- 
tion during the last seventy-five years since the orig- 
inal enactment of Section 5219. This litigation has 
also proved a considerable factor in bringing some 
sixteen states into the classified intangible property 
tax rate group and the adoption by thirteen states of 
the bank excise tax measured by net income from all 
sources. 

According to the title of Public Act No. 301 of 
Michigan, providing for the imposition of a specific 
tax upon the ownership of intangible personal prop- 
erty and under the construction placed upon the Act 
by the Supreme Court of Michigan that the tax is a 
specific tax upon ownership of designated personal 
property, the tax might well be deemed an excise for 
the privilege of ownership. But Section 5219 contains 
no provision for any such excise taxation nor for a 
specific tax upon the shares. Probably because of the 
desirability of a specific tax provision the Goodwin 
Bill of 1929 contained one, but it was never enacted. 








